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People  of  the  Union,  to  gnard  their 
promote  their  well-being,  provide  for  their  wants, 
and  effectuate  their  wishes,  this  to  nine  is 
spectfully  dedicated,  by 

the  publisher. 


PREFACE. 


) 


The  Publisher  was  induced  to  collect  and  reprint  the 
articles  contained  in  this  volume,  by  seeing  the  great 
interest  which  they  have  excited  at  home  and  abroad; 
and  by  the  suggestions  of  gentlemen  capable  of  ap. 
predating  their  merit  and  utility.  The  Historical 

Discourse  of  Mr.  Sampson,  which  gave  rise  to  the 

♦ 

ensuing  communications,  has  been  reprinted,  and  very 
favorably  noticed,  in  Europe,  and  by  the  North  American 
Review  in  a  very  able  article.  He  is  indebted  to  the 
presence  of  that  gentleman  at  the  Seat  of  Government, 
and  to  his  kindness,  for  some  articles  that  had  not 
appeared  before  in  print.  In  the  series  of  the  commu¬ 
nications,  he  has  not  been  able  to  observe  an  exact 
order,  as  several  of  them  were  not  obtained  till  after  the 
book  was  in  the  press. 
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Southern  District  of  Mew  York,  ss. 

BE  IT  REMEMBERED,  That  on  the  twenty-fourth  day  of  December, 
in  the  forty-eighth  year  of  the  Independence  of  the  United  States  ol  America, 
William  Sampson^  of  the  said  district,  hath  deposited  in  this  office  the  title  of 
a  book,  the  right  whereof  he  claims  as  Author,  in  the  words  following,  to  wit: 

“  An  Anniversary  discourse,  delivered  before  the  Historical  Society  of 
New  York,  on  Saturday,  December  6,  1823;  showing  the  origin,  pro¬ 
gress,  antiquities,  curiosities,  and  nature  of  the  Common  Law.  By 
William  Sampson,  Esq. 

In  nova  fert  animus  mutatus  dicere  formas 
Corpora.  Di  cceptis  (nam  vos  mutastis  et  illas) 

Adspirate  meis:  primaque  ab  origine  mundi 
Ad  mea  perpetuum  deducite  tempora  carmen. 

Ovid ,  JMet.  Lib.  I” 

In  conformity  to  the  act  of  Congress  of  the  United  States,  entitled  An  act 
for  the  encouragement  of  Learing,  by  securing  the  copies  of  Maps,  Charts, 
and  Books,  to  the  authors  and  proprietors  of  such  copies,  during  the  time 
therein  mentioned.”  And  also  to  an  act,  entitled  “  An  act  supplementary  to 
an  act,  entitled  an  act  for  the  encouragement  of  Learning,  by  securing  the 
copies  of  Maps,  Charts,  and  Books,  to  the  authors  and  proprietors  of  such 
copies,  during  the  times  therein  mentioned,  and  extending  the  benefits 
thereof  to  the  arts  of  designing,  engraving,  and  etching  historical  and  other 
prints,” 

JAMES  DILL, 

Clerk  of  the  Southern  District  of  Mew  York . 


At  a  meeting  of  the  New  York  Historical  Society,  held 
at  the  Hall  of  the  college  of  Physicians  and  Surgeons,  on  the 
sixth  of  December,  1823, 

Resolved ,  That  the  thanks  of  the  Society  be  presented  to 
William  Sampson,  Esq.  for  his  learned  and  instructive  Oration, 
delivered  before  them  this  day,  and  that  he  be  requested  to  fur¬ 
nish  a  copy  for  publication. 

Resolved ,  That  Henry  Wheaton,  John  Anthon,  and  Anthony 
L.  Bleecker,  Esqrs.  be  a  committee  to  communicate  to  Mr. 
Sampson  the  above  resolution. 

W.  B.  LAURENCE, 

Recording  Secretary,  pro  tern. 


1 


atseomsir* 


/VtlicniKiimi 

Mr.  President: 

When  honored  with  the  invitation,  which  brings  me 
now  in  the  presence  of  this  distinguished  audience,  I  did  not 
hesitate  to  comply:  for  I  considered  that  our  society,  young  in 
its  beginnings,  might  need  the  co-operation  of  every  member, 
and  that  the  promptest  obedience  to  its  call,  would  be  the  best 
title  to  its  indulgence ;  and  in  the  choice  of  a  topic,  I  preferred 
that  branch  of  our  history,  in  which  my  education  and  habits  of 
study  and  reflection,  might  best  qualify  me  to  occupy  a  vacant 
ground.  The  subject  is  doubtless  an  important  one,  though  it 
may  at  first  bring  me  but  small  countenance  from  some  of  my 
polite  hearers,  when  I  announce  to  them,  that  the  discourse  I 
have  meditated,  is  on  the  history  of  our  law. 

The  law  has,  indeed,  been  too  long  banished  from  the  com¬ 
munion  of  the  liberal  sciences,  proscribed  as  a  dry  and  crabbed 
art,  interesting  only  to  those  who  practise  it  for  gain ;  as  though 
its  spirit  were  all  disingenuous  mystery,  its  language  a  bar¬ 
barous  jargon,  its  root  in  savage  antiquity,  its  growth  through 
ages  of  darkness,  its  fruits  but  bitterness  and  vexation:  and  this 
in  despite  of  the  high  and  lofty  panegyrics  hourly  bestowed  upon 
it  by  its  admirers. 

It  is  time  that  these  differences  should  be  reconciled.  The 
well-being  of  society  requires  that  a  subject  of  such  vital  im¬ 
portance  should  be  brought  to  the  test  of  reason  in  the  open 
light  of  day.  The  law  of  a  free  people  should  never  be  a  matter 
of  indifference.  It  is  supposed  to  be  the  public  reason,  uttered 
by  the  public  voice;  and  in  proportion  to  its  wisdom,  will  be  the 
dignity  of  the  People.  It  is  the  school  of  public  morals ;  and, 
next  to  religion,  that  which  has  most  influence  on  the  manners 
and  happiness  of  a  nation.  It  is  the  guide  of  all  our  actions, 
and  the  rule  of  all  our  conduct.  It  is  the  part  of  a  good  citizen 
to  love  the  laws,  and  the  duty  of  every  one  to  obey  them ;  but 
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that  love  should  be  without  bigotry,  and  that  obedience  without 
servility.  The  efficacy  of  the  law  depends  on  the  confidence  it 
creates,  and  it  never  will  inspire  so  much  confidence,  as  when 
it  lays  aside  the  veil  of  mystery,  and  presents  itself  in  all  the 
simple  majesty  of  truth.  Appearing  as  a  human,  not  a  preter¬ 
natural  institution,  its  defects  will  be  excused,  its  excellencies 
acknowledged,  and,  what  is  most  desirable,  it  will  advance  with 
a  free  and  unimpeded  step  towards  perfection.  Its  stubborn  forms 
will  be  taught  to  bend  to  the  convenience  and  exigencies  of  the 
People  for  whose  use  it  subsists.  It  will  be  separated  from  the 
rubbish  and  decay  of  time,  and  stripped  of  the  parasitical 
growths  that  darken  and  disfigure  it. 

It  is  perhaps  to  be  regretted,  that  the  youth  who  dedicate 
themselves  to  the  study  of  our  legal  constitutions,  should  be 
greeted  on  the  tlireshhold  with  phrases  strange  to  the  ears  of 
freedom  :  that  they  cannot  enter  the  vestibule  without  paying 
constrained  devotion  to  idols  which  their  fathers  have  levelled 
in  the  dust.  The  Commentaries  of  Sir  William  Blackstone  arc 
still  the  only  clue  whereby  to  tread  the  mazy  labyrinth  through 
which  they  have  to  pass  ;  and  the  fascinating  eloquence  of  that 
author,  conceals  a  thousand  sophistries,  dangerous  to  the  prin¬ 
ciples  which  every  citizen  of  our  free  republic  ought,  and  every 
professor  of  our  laws  is  sworn,  to  maintain.  Impressions  thus 
stamped  on  young  minds,  are  not  quickly  eradicated ;  and  if 
once  taught  to  believe  that  excellence  is  only  to  be  found  abroad, 
they  will  not  care  to  seek  for  it  at  home.  The  Commentaries, 
it  is  true,  deserve  our  admiration,  and  we  owe  some  gratitude 
to  the  author,  who  has  rendered  the  complicated  and  perplexed 
code  upon  which  our  wiser,  though  yet  imperfect  system,  has 
been  engrafted,  accessible  and  tangible.  What  it  was  before 
he  wrote,  may  be  gathered  from  this,  that  the  benefactor  and 
founder  whose  intentions  he  w  as  appointed  to  carry  into  effect, 
spent  half  a  century  in  compiling,  in  the  most  condensed  form, 
four  and  twenty  elephantine  folios,  to  serve  as  a  brief  index  to 
the  books  which  even  then  composed  the  lawyers’  libraries,  but 
are  tenfold  increased  with  us,  and  continue  to  increase  in  the 
like  accumulated  ratio.  Various  amendments,  also,  first  sug¬ 
gested  by  Blackstone,  have  been  carried  into  execution  with  us, 
and  from  the  able  manner  in  which  he  has  laid  bare  many  de- 
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fects  and  anomalies  of  the  English  law,  though  its  professed 
apologist,  we  may  imagine  how  he  would  have  written  and 
taught,  had  it  been  his  fortune  to  witness,  as  we  do,  the  won¬ 
derful  effects  of  true  liberty  upon  human  prosperity  and  hap¬ 
piness  :  how  a  people,  without  hierarchy,  nobility,  monarchy, 
distinction  of  condition,  rank,  or  privilege,  can  govern  them¬ 
selves,  and  flourish  beyond  what  hope  or  fancy  could  predict. 
Had  he  experienced  this,  and  been  endowed  and  appointed  to 
eulogize  our  laws  and  constitutions,  how  ingeniously,  how  im¬ 
pressively,  would  he  have  contrasted  them  with  the  decayed  and 
vicious  institutions  which  he  has  so  extolled. 

In  soliciting  admission  for  the  common  law  into  the  seats  of 
academical  learning,  where  its  rival,  the  civil  law,  had  long 
been  a  favored  inmate,  no  advocate  ever  pleaded  his  cause  with 
more  eloquence  and  grace  ;  but  he  could  not  make  that  a  science, 
which  was  reducible  to  no  fixed  rules,  or  general  principles ; 
and  the  more  he  brought  it  into  light,  the  more  the  sunny  rays 
of  his  bright  genius  fell  upon  it ;  the  more  its  grotesque  forms 
became  defined,  the  more  they  proved  to  be  the  wild  result  of 
chance  and  rude  convulsions. 

The  vices  of  the  Norman  jurisprudence,  he  exposes  with  no 
tender  hand.  The  trial  by  battle,  the  forest  law  s,  the  curfew, 
the  dependence  of  the  nobles  on  the  crown,  and  their  tyranny 
over  the  commons':  the  feudal  exactions  and  forfeitures;  the 
60,000  knights,  bound,  upon  pain  of  confiscation,  to  quell  all 
resistance ;  the  enslaving  of  men’s  consciences,  by  sour  eccle¬ 
siastics,  who  were  themselves  exempt  from  the  secular  power, 
and  who  had  imported  the  whole  farrago  of  superstitious  novel¬ 
ties,  engendered  in  the  blindness  and  superstition  of  the  times 
between  the  first  mission  of  St.  Augustine,  the  monk,  and  the 
Norman  conquest.  The  administration  of  both  the  prayers  of 
the  church  and  the  law  of  the  land,  in  a  foreign  and  unknow  n 
language;  the  frittering  both  law  and  divinity,  into  logical  dis¬ 
tinctions  and  metaphysical  subtleties,  till  what  ought  to  be  a 
plain  rule  of  action,  became  a  science  of  the  greatest  intricacy  ; 
the  interweaving,  by  the  scholastic  reformers,  as  he  calls  them, 
of  their  dialect  and  finesses  into  the  body  of  the  judicial  polity, 
so  that  they  could  not  be  taken  out  without  injury  to  the  sub¬ 
stance;  and  that,  though  statute  after  statute  w  as  made,  to  pare 
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off  the  excrescences,  and  restore  the  common  law  to  (what  he 
calls)  its  pristine  vigor,  the  scars  remained  still  deep  and  visi¬ 
ble;  how  the  liberality  of  modern  courts  was  frequently  obliged 
to  have  recourse  to  unaccountable  fictions  and  circuities,  to  re¬ 
cover  that  equitable  and  substantial  justice,  which  was  long  to¬ 
tally  buried  under  the  narrow  rules  and  fanciful  niceties  of  the 
metaphysical  Norman  jurisprudence.* 

This  picture,  truly,  is  not  seducing;  and,  had  the  author 
dealt  the  same  measure  to  the  jurisprudence  that  preceded  that 
of  the  Normans,  instead  of  the  rhapsodies  which  he  has  utter¬ 
ed  upon  its  antiquity,  its  purity,  and  its  pristine  vigor ,  it 
would  have  been  easy  to  conclude,  that  the  further  we  were  from 
the  one  or  the  other,  the  better  for  ourselves.  The  enthusiasm, 
however,  which  grave  writers  indulge  upon  this  subject,  makes 
it  important  for  us  to  determine  for  ourselves,  whether  there  be 
such  a  long  lost  treasure,  or  whether  it  be  but  a  fabulous  tradi¬ 
tion,  or  fond  dream. 

If  there  be  such  a  pure  fountain,  and  that  we  have  profanely 
troubled  it,  or  foolishly  strayed  from  it,  we  cannot  too  soon  re¬ 
trace  our  steps,  and  return  with  penitent  devotion, 

“  Fonti  divino  et  Genio  numinis  fontis  :’T 

we  must  prostrate  ourselves  before  the  offended  genii  of  the 
common  law ;  appease  the  celestial  and  infernal  deities  of  our 
wise  ancestors,  the  druids ;  soothe  the  angry  sun  and  moon  with 
human  victims;  and  propitiate  both  Thor  and  Woden  with 
costly  offerings.  The  frowning  oaks,  the  troubled  fountains, 
and  the  dreadful  thunder,  must  be  placated  by  all  the  arts  of 
magic  astrology  and  augury,  known  and  practised  in  the 
times  of  the  “  pristine  vigor”  of  the  common  law. 

It  is  a  matter  of  infinite  importance  for  us  to  know  our  own 
condition;  and  whether  we  are  to  look  to  the  preservation  and 
improvement  of  our  laws,  to  the  experience  of  our  own  times, 
and  the  lights  of  our  own  age,  or  to  times  long  past.  It  is  to 
history  we  must  be  indebted  for  this  important  knowledge. 
History,  by  concentrating  the  lights  of  experience,  and  furnish¬ 
ing  objects  of  comparison,  strengthens  the  judgment,  informs 
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the  reason,  extends  our  views  of  human  action,  and  overturns 
the  baleful  sway  of  prejudice  and  error  :  and  under  no  fitter  aus¬ 
pices  can  such  an  inquiry  be  set  on  foot,  than  those  of  a  society 
formed  for  useful  and  patriotic  purposes,  composed  of  men  in 
relation  with  the  learned  of  other  countries,  and  pledged  to 
high  duties  in  their  own. 

The  plan  proposed  by  the  author  of  the  Commentaries,  may 
very  well  serve  for  our  legal  historiographer.  *  To  trace  the 
originals,  as  far  as  distance  wTill  permit,  to  the  customs  of  the 
Britons  and  the  Germans,  as  recorded  by  Csesar  and  Tacitus ; 
to  the  codes  of  the  northern  nations,  on  the  continent,  and  more 
especially,  as  he  expresses  it,  to  “  our  own  Saxon  princes to 
the  rules  of  the  Roman  law,  either  left  in  the  days  of  Papinian, 
or  imported  by  Vacarius  and  his  followers ;  but,  above  all,  to 
that  inexhaustible  reservoir  of  legal  antiquity,  the  feudal  law, 
called,  by  Spelman,  the  law  of  nations  in  the  western  world. 
These  primary  rules,  and  fundamental  principles,  should  be 
weighed  and  compared  with  the  precepts  of  the  law  of  nature, 
and  the  practice  of  other  countries ;  should  be  explained  by  rea¬ 
sons,  illustrated  by  examples,  and  confirmed  by  undoubted 
authorities;  their  history  should  be  adduced,  their  changes  and 
revolutions  observed,  and  it  should  be  shown  how  far  they  are 
connected  with,  or  have  been,  at  any  time,  affected  by,  the  civil 
transactions  of  the  kingdom.  A  plan  of  this  nature,  he  adds, 
if  executed  with  care,  cannot  fail  of  administering  a  most  useful 
entertainment  to  students  of  all  ranks  and  professions. 

If  this  ingenious  author  had  pursued  his  plan  by  impartially 
developing  the  history  of  these  ancient  nations,  and  their  codes, 
we  might,  by  simply  comparing  them  with  our  present  condi¬ 
tion,  judge  of  the  obligations  we  owe  to  them,  and  of  the  pro¬ 
priety  of  reverting  to  them.  But  he  has  rather  contented  him¬ 
self  with  certain  flights  of  smooth  and  specious  eloquence,  in 
which  he  excels  all  other  writers;  and  where  we  most  needed 
light,  has  left  us  most  in  darkness. 

How  far  the  bombastic  encomiums  upon  the  common  law, 
echoed  and  repeated  to  satiety,  and  with  a  zeal  that  should  ren¬ 
der  them  suspected,  have  proceeded  originally  from  pure  con- 


*  1  Comm.  36. 
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viction,  or  from  interested  controversies,  from  which  we  are  hap¬ 
pily  too  far  removed  to  have  any  concern,^  is  not  so  important 
to  us,  as  to  examine  for  ourselves.  Blackstone  informs  us,  that 
after  the  Norman  conquest,  the  nation  was  divided  into  two  par¬ 
ties  ;  the  bishops  and  the  clergy,  many  of  them  foreigners,  who 
applied  themselves  solely  to  the  civil  and  canon  law,  and  the 
nobility  and  gentry,  who  adhered  with  equal  pertinacity  to  the 
old  common  law;  both  reciprocally  jealous  of  what  they  were 
unacquainted  with,  and  neither  allowing  to  the  opposite  system 
the  merit  it  possessed-!  This  observation  is  profound  and  true : 
for  the  best  part  of  what  passes  for  common  law  at  this  day,  so 
far  as  respects  civil  transactions,  is  borrowed  from  that  civil  law, 
although  the  loan  is  not  acknowledged, 

No  doubt  great  names  were  embarked  in  these  controversies, 
and  their  inflence  has,  unfortunately,  continued  to  operate. 
But  we  must  not  be  led  astray  by  their  authority.  Whether 
they  were  dupes  of  opinions  that  they  did  not  care  to  investigate 
too  captiously,  or  honest  fanatics,  or  splenetic  partizans,  who 
praised  from  hatred  more  than  from  love,  it  is  time  we  should 
assert  our  own  independent  judgment,  and  act  and  think  for 
ourselves.  Some,  perhaps,  from  a  pious  desire  to  reconcile  the 
affections  of  their  countrymen  to  their  own  laws,  have  referred 
them  to  such  high  antiquity,  and,  as  it  were,  divine  origin,  after 
the  example  of  the  great  lawgivers  of  antiquity,  who  dared  not 
to  trust  their  ignorant  and  superstitious  subjects  with  the  truth, 
and  therefore  feigned  traditions,  and  fabulous  communications 
with  nymphs  and  goddesses.  But  with  us,  such  mummery  is  out 
of  date;  the  People  know  that  their  law  is  the  creature  of  their 
power ;  the  work  of  their  own  hands ;  and  that,  if  it  is  not  good,  it 
is  to  their  own  shame ;  and  that  canting  and  ranting  will  never 
make  it  better. 

We  should  rCdect,  too,  before  we  submit  to  man’s  authority 
in  matter  of  opinion,  how  few  in  any  age  have  risen  above  the 
superstitions  of  their  day,  and  how  few  of  those  have  chosen  to 
encounter  the  current  of  power,  interest,  or  fashion.  Sir  Ed¬ 
ward  Coke,  as  Blackstone  delicately  observes,  though  a  man 

*  See  the  profound  remarks  of  the  learned  and  accomplished  Duponceaus 
in  his  Address  at  the  opening  of  the  Law  Academy  of  Philadelphia,  Feb.  21 f 
1821.  ( notis .)  ** 

f  1  Comm.  19. 
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of  great  learning,  was  strongly  tinctured  with  the  pedantry  of 
the  times  in  which  he  wrote ;  he  was,  besides,  engaged  in  bitter 
controversies,  which  ended  in  his  destitution.  Lord  Hale,  though 
above  corruption,  was  not  above  prejudice ;  for  he  laid  down 
those  cruel  rules  for  the  conviction  of  witches,  by  which  inno¬ 
cent  victims  were  put  to  death,  even  in  this  land  of  refuge,  even 
in  that  cradle  of  our  liberties,  where  the  pilgrims,  flying  from 
imputed  guilt  and  real  persecution,  first  set  their  wandering 
feet.*  As  to  Chancellor  Fortescue,  who  lived  before  the  great 
discoveries  that  have  since  expanded  the  human  faculties,  his 
book  in  praise  of  the  English  Common  Law,  were  it  now  to  fall 
into  the  hands  of  any  of  our  intelligent  citizens,  without  other 
recommendation  than  that  of  its  contents,  would  acquire  a  praise 
to  which  its  author  did  not  aspire ;  and  would  pass  for  an  inge¬ 
nious  caricature,  a  pleasant  burlesque,  and  very  poignant  satire. 
So  it  is  that  false  gods,  false  worship,  and  false  opinions,  have 
all  had  their  distinguished  votaries.  So  the  greatest  men  of  an¬ 
tiquity  have  officiated  in  solemn  devotion  at  the  shrine  of  idols, 
some  with  hoofs  and  some  with  horns.  So  the  ministers  of  the 
Gospel  long  worshipped  in  the  temples  and  vestments  of  the  hea¬ 
thens.  So  the  dialectics  of  the  Stagyrite  still  govern  some  Chris¬ 
tian  churches.  Shall  we  then  elevate  our  thoughts  to  the  dignity 
of  our  own  independent  condition,  and  act  accordingly,  or  shall 
we  resemble  slaves  or  malefactors,  recently  escaped  from  jus¬ 
tice,  and  still  dragging  at  their  heels  the  fragments  of  their  bro¬ 
ken  chains. 

Let  us  keep  in  mind,  that  we  too  must  become  ancestors  and 
be  judged  by  posterity.  We  cannot  altogether  foresee  what  may 
be  said  of  us,  but  part  we  may  imagine.  These  people,  (it  may 
be  said,)  long  after  they  bad  set  the  great  example  of  self-govern¬ 
ment  upon  principles  of  perfect  equality,  had  reduced  the  prac¬ 
tice  of  religion  to  its  purest  principles,  executed  mighty  works, 
and  acquired  renown  in  arts  and  arms,  had  still  one  pagan  idol 
to  which  they  daily  offered  up  much  smoky  incense.  They  cal¬ 
led  it  by  the  mystical  and  cabilistic  name  of  Common  Law.  A 
mysterious  essence.  Like  the  Dalai  Lama,  not  to  be  seen  or 
visited  in  open  day ;  of  most  indefinite  antiquity ;  sometimes  in 

*  2  Hale,  Pi.  Cr.  290.  :  and  his  convictions  of  supposed  witches  at  Bury 
St.  Edmonds,  in  1664. 
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the  decrepitude  of  age,  and  sometimes  in  the  bloom  of  infancy, 
yet  still  the  same  that  was,  and  was  to  be,  and  evermore  to  sit 
cross-legged  and  motionless  upon  its  antique  altar,  for  no  use  or 
purpose  but  to  be  praised  and  worshipped  by  ignorant  and  su¬ 
perstitious  votaries.  Its  attributes  were  all  negative,  its  pro¬ 
perties  all  enigmatical,  and  its  name  a  metaphor.  Taken  in  ma¬ 
ny  senses,  it  had  truly  none.  It  was  oral  tradition  opposed  to 
written  law ;  it  was  written  law,  but  presuming  the  writing 
lost ;  it  was  that  of  whose  origin  there  was  no  record  or  memo¬ 
ry,  but  of  which  the  evidence  was  both  in  books  and  records. 
It  was  opposed  to  statute  law,  to  civil  law,  to  ecclesiastical  law, 
to  military  law,  to  maritime  and  mercantile  law,  to  the  law  of 
nations ;  but  most  frequently  contrasted  with  equity  itself.  It 
was  common  sense,  but  of  an  artificial  kind,  such  as  is  not  the 
sense  of  any  common  man ;  it  was  the  perfection  of  reason,  but 
that  meant  artificial  reason.  And  as  to  its  growth  and  progress, 
there  is  as  little  agreement  among  its  panegyrists  at  this  hour. 
Some  tell  us  it  was  perfect  in  its  inception,  and  became  corrupt 
through  time ;  others,  that  it  had  a  barbarous  origin,  but  gradu¬ 
ally  grew  to  perfection.  Some,  that  it  was  anciently  wise,  and 
then  grew  foolish,  and  from  thence  has  been  in  a  state  of  conva¬ 
lescence.  One  speaks  of  it,  in  his  day,  as  being  the  perfection  of 
human  reason ;  another  shows  it  to  have  been,  at  that  very  pe¬ 
riod,  under  a  dark  and  fearful  inumbration.  With  false  theo¬ 
ries  it  must  ever  be  so ;  for  there  is  but  one  thing  uniform,  and 
that  is,  truth;  one  thing  wise,  and  that  is,  simplicity. 

We  have  seen  the  historical  plan  with  which  Sir  William 
Blackstone  sets  out  in  his  first  volume ;  let  us  now  see  how  he 
winds  up  in  his  fourth  and  last, 

“I  have  endeavored,”  says  he,  “to  delineate  some  rude  out¬ 
lines  of  a  plan  for  the  history  of  our  laws  and  liberties,  from  their 
first  rise  and  gradual  progress  among  our  British  and  Saxon 
ancestors,  till  their  total  eclipse  at  the  Norman  conquest,  from 
which  they  have  gradually  emerged.  Our  religious  liberties 
were  not  established  till  the  Reformation ;  our  civil  and  political 
liberties  were  not  thoroughly  regained  till  the  restoration  of 
King  Charles,  nor  fully  and  explicitly  acknowledged  till  the 
era  of  the  happy  Revolution.”* 


*  4  Comm.  42. 
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Here,  then,  we  find  the  laws  and  liberties  of  our  sky-blue 
British  ancestors,  of  our  ancestors  the  Piets  and  Scots,  which 
being  interpreted,  means  robbers  and  rovers,  of  Jutes  and 
Angles,  and  Saxon  princes,  and  Scandinavian  sea  kings,  and 
such  other  barbarians  as  successively  invaded,  plundered,  ex¬ 
terminated,  or  enslaved  each  other,  in  the  long  ages  of  night  and 
darkness,  eclipsed  by  a  body  still  more  opaque — the  Norman 
jurisprudence  ; — a  fearful  and  ominous  occupation!  Five  centu¬ 
ries  our  civil  and  religious  liberties  remained  in  total  darkness  ; 
in  another  half  century  a  few  digits  of  our  political  liberties  had 
emerged,  but  the  eclipse  was  not  fairly  over  for  more  than  six 
hundred  years !  Who  that  had  a  choice,  would  remain  in  a  pla¬ 
net  or  a  sphere  where  such  phenomena  might  be  repeated?  And, 
considering  that  the  reformation  was  not  owing  to  any  virtue 
of  the  common  law,  but  to  the  passions  of  a  murderous  king, 
seeking  to  destroy  his  wife,  gratify  his  lust,  and  bastardize  his 
lawful  issue ;  that  the  restoration  of  King  Charles  was  preceded 
by  the  decapitation  of  bis  father,  and  by  long  and  bloody  civil 
wars  ;  and  that  the  happy  Revolution  was  the  dethroning  of  a 
father  by  his  son-in-law,  and  a  bloody  civil  war,  it  must  be  al¬ 
lowed  that  the  going  off  of  this  eclipse  was  little  less  portentous 
than  its  coming  on.  Yet  mark  how  the  eloquent  commentator, 
after  bringing  us  through  six  centuries  of  bondage  and  dark¬ 
ness.  concludes  :  “  Of  this  constitution,  so  wisely  contrived,  so 
strongly  raised,  and  so  highly  finished,  it  is  impossible  to  speak 
with  that  praise  which  is  so  justly  and  severely  its  due  ;  but  to 
sustain,  to  repair,  to  beautify  this  noble  pile,  is  a  charge  en¬ 
trusted  principally  to  the  nobility,  and  such  gentlemen  as  are 
delegated  by  their  country  to  Parliament !,?  Now',  let  the  pile 
be  as  beautiful  and  noble  as  it  may,  as  we  have  no  nobility, 
and  our  .Legislative  Representatives  are  to  obey,  and  not  to 
judge  of  our  constitution,  this  may  serve  as  one,  among  many 
reasons,  why  we  should  cease  to  deal  in  maxims  that  have  no 
application  to  our  affairs  :  w  hy,  being  of  full  grow  th  and  stature, 
we  should  no  longer  go  in  leading  strings,  but  manfully  take 
upon  us  the  burthen  of  our  ow  n  concerns :  and  why  we  should 
not  do  as  the  foolish  fowls,  who,  after  the  period  of  incubation 
is  complete,  and  the  law  of  their  nature  protrudes  them  from 
the  egg,  still  carry  the  shell  upon  their  backs. 
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Let  us  now  take  a  rapid  view  of  the  antiquities  of  the  com¬ 
mon  law,  as  delivered  to  us  by  writers,  to  whom  we  have  so 
long  submitted,  with  almost  stupid  veneration,  that  we  know 
not  how  to  contradict  them.  Sir  Edward  Coke  says,*  “The 
“first  king  of  the  land  was  King  Brutus,  who,  as  soon  as  he 
“  settled  himself  in  his  kingdom,  for  the  safe  and  peaceable 
“  government  of  his  people,  wrote  a  book  in  the  Greek  tongue, 
“  calling  it  The  Laws  of  the  Britons,  and  that  he  collected  the 
“  same  out  of  the  laws  of  the  Trojans.  This  king  died  after  the 
“  creation  of  the  world  2860  years,  and  before  the  incarnation 
“  of  Christ  1103  years,  Samuel  being  then  judge  of  Israel:  and 
66  that  the  laws  of  the  ancient  Britons,  their  contracts,  and 
“  other  instruments,  and  the  records,  and  other  juridical  pro- 
“  ceedings,  of  their  judges,  were  wrought  and  sentenced  in  the 
“  Greek  tongue;  it  is  plain  and  evident,”  he  says,  “by  proofs 
“  luculent  and  uncontrollable.”  This  tale  is  borrowed  from 
Geoffrey  of  Monmouth,  the  greatest  fabulist  of  all  the  monkish 
chroniclers.  According  to  him,  this  Brutus  was  the  great 
grandson  of  .Eneas,  by  his  son  Ascanius,  but  having  acci¬ 
dentally  killed  his  father  Sylvius,  with  an  arrow,  he  was  forced 
to  leave  Italy ;  and  flying  into  Greece,  he  joined  the  Trojans, 
who  had  settled  in  that  country  after  the  destruction  of  their 
city.  There  he  married  the  daughter  of  King  Pandrossus,  who 
gave  him  a  fleet,  with  which  he  entered  the  Atlantic  sea,  per¬ 
formed  wonders  in  Gaul,  drove  King  Goffarius  from  his  king¬ 
dom,  put  to  sea  again,  landed  at  Totness,  in  Devonshire,  found 
the  country  peopled  with  giants,  whose  king  was  Gog  Magog, 
slew  these,  divided  the  land  among  his  people,  and  from  his 
own  name,  called  it  Britannia,  and  the  seat  of  his  government 
Trqja  Nova ,  afterwards  Trinobantium.  He  had  three  sons ;  to 
his  eldest,  Locrinus,  he  bequeathed  England,  then  called  from 
him  Loegria  ;  to  his  second  son,  Camber,  he  bequeathed  Wales, 
called  from  him  Cambria,  or  Wales;  to  his  third  son,  Albinac- 
tus,  he  left  Albania,  at  this  day  called  Scotland. 

From  this  flimsy  evidence,  and  an  expression  imputed  to  Cae¬ 
sar,*  which  the  best  critics  and  antiquarians  suppose  to  be  in- 

*  3d  Rep.  Pref. 

*  De  Bello  Gallico,  apud  Godvinum,  1.  6.  c.  13  Janus  Anglorum,  c.  9, 
Reliquiae  Spelmannianae,  p.  98,  et  seq.  Epinomis,  c,  2. 
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terpolated  into  his  text,  touching  the  druids  using  Greek  letters, 
and  some  far-fetched  Greek  etymons,  too  tedious  to  be  repeated 
here,  my  Lord  Coke  determines  this,  positively,  that  the  com- 
hnon  law  was  all  in  Greek  ;  although  the  druids  using  Greek  let¬ 
ters,  no  more  proved  that  the  ancient  Britons  pleaded  in  Greek, 
than  our  almanacs,  being  printed  in  Roman  characters,  proves 
that  their  compilers  speak  Latin.  But,  quitting  these  learned 
futilities,  and  this  barren  erudition,  let  us  begin  where  true  his¬ 
tory  begins,  with  Julius  Csesar ;  whose  writings  are,  (in  the 
words  of  Coke  himself,)  as  true  as  his  style  and  phrase  is 
perfect. 

The  most  civilized  of  our  British  ancestors,  according  to  him, 
were  little  different  from  the  Gauls.*  The  more  inland  were 
very  barbarous,  raised  no  corn,  living  on  milk  and  game,  and 
had  no  clothing.  Those  of  the  southern  coast,  only  covered 
their  nakedness  with  skins  of  wild  beasts,  thrown  carelessly 
over  them,  to  avoid  offence  to  strangers  who  came  to  trade  with 
them.f  They  all  painted  their  bodies  with  woad,  to  add  to  the  hor¬ 
ror  of  their  looks.  Ten  or  twelve  had  wives  in  common,  brothers 
w  ith  brothers,  and  fathers  with  children ;  and  the  children  that 
were  born  wrere  imputed  to  those  who  first  knew  the  virgin. 
Their  towns  were  a  few  scattered  huts  in  the  w  oods,  defended 
by  slight  ramparts  of  earth  or  logs.  All  the  later  Roman  his¬ 
torians  confirm  these  accounts  of  the  barbarous  condition  of 
our  first  legal  ancestors  ;  and  Tacitus  says,  that  their  divisions 
were  very  advantageous  to  the  Romans,  and  the  chief  means 
whereby  they  were  conquered,:}:  according  to  the  ancient  prac¬ 
tice  of  the  Romans,  to  make  kings  the  instruments  of  subjection 
and  servitude.  The  best  lesson  of  Common  Law  we  can  derive 
from  these  ancestors,  is  to  avoid  that  fault  of  their’s,  to  shun 
their  example,  and  to  let  no  enemy  ever  take  advantage  of  our 
disunion. 

They  had  abundance  of  gods  and  goddesses^.  Their  thun- 
derer  was  Taran,  and  their  goddess  of  Victory,  to  whom  they 
sacrificed  their  prisoners,  was  Andate.  Their  priests,  the 
Druids,  w  ere  absolute  over  their  consciences,  and  exacted  their 

*  De  Bel.  Gal.  1.  5.  c.  14.  Seld.  Epinomis,  e.  2.  s.  6.  Diod.  Sic.  1. 4.  Herodian.UV 

f  Univ  Hist.  vol.  xiii.  p.  230  $  Vita  Agrieolfe,  e,  14. 

§  Unit.  Hist.  Vol.  xviii,  b.  4.  ch,  14,  p,  233, 
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dues  by  terrible  excommunications.^  They  had  Druidesses 
also,  of  dilferent  orders,  f  Some,  like  nuns,  made  vows  of  vir¬ 
ginity,  and  lived  in  sisterhood  sequestered  from  the  world. 
They  addicted  themselves  to  miracles  and  prophecies,  were  con¬ 
sulted  upon  all  important  occasions,  and  almost  worshipped  as 
divinities.  It  was  one  of  these  sybils  that  foretold  to  Diocletian, 
then  a  private  soldier,  that  he  would  one  day  be  an  emperor. 
They  raised  tempests  by  their  incantations,  transformed  them¬ 
selves  into  animals  of  all  kinds,  and  cured  the  most  inveterate 
diseases. §  Like  the  Magi,  the  Gymnosophists,  and  all  other 
such  impostors,  they  had  two  systems  ;  one  for  the  initiated,  who 
were  sworn  to  secrecy,  which  they  taught  in  the  deep  recesses 
of  woods  and  caverns,  but  never  committed  to  writing  :  the 
other  they  used  in  public,  to  astonish  and  bewilder  the  ignor¬ 
ant,  and  add  to  the  power  and  riches  of  their  priesthood.^ 
Like  the  priests  of  Egypt,  the  Chaldeans,  or  Brahmins,  they 
had  a  farrago  of  enigmatical  common  law  verses,  which  they 
delivered  to  the  multitude  from  little  eminences,  and  inspired 
into  them  a  fanaticism,  that  sometimes  stood  in  the  place  of  a 
more  enlightened  patriotism,  and  made  them  formidable  to  the 
all-conquering  Romans.  The  oak  was  sacred  among  them,  and 
the  gathering  of  the  misletoe  was  one  of  their  most  imposing 
mysteries  :  an  ancient  truncated  tree  of  this  species  stood  for 
the  emblem  of  their  Jupiter,  and  their  bloody  and  awful  sacrifices 
were  performed  beneath  the  thickest  shades  of  their  spreading 
foliage.  Lucan  gives  the  following  poetical  description  of  the 
groves  they  frequented  for  these  cruel  practices: 

Lucus  erat,  longo  nunquam  violatus  ab  cevo, 

Obscurum  augens  connexis  aera  ramis, 

Et  gelidas  alte  submotis  solibus  umbras, 

Hunc  non  ruricolse  Panes  nemorumque  potentes 
Silvani  nymph®  qu®  tenent  sed  barbara  ritu 
Sacra  deum  struct®  diris  altaribus  arse, 

Omnis  et  humanis  lustrata  cruoribus  arbor,  &e. 

Lucan,  Phars.  1.  3.  v.  399. 

*  Toland’s  Hist,  of  the  Druids,  p.  10.  71,  72.  Cesar,  De  Bel  Gal.  1.  6.  c.  13, 
f  Taeit.  Annal,  1.  14.  Mela,  1.  3.  c.  2.  Cesar,  De  Bel.  Gal.  1.  1,  c.  27. 

4  Univ.  Hist.  Vol.  xviii.  b.  4.  c.  13.  234.  §  Mela,  lib.  3.  cap.  2. 

If  Mela,  1.  3.  c.  2.  Lucan,  1.  1. 
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It  required  twenty  years  to  study  their  rubric,  and  get  all 
their  mystic  rhymes  by  heart  ;*  the  same  time  that  is  required 
for  a  modern  judge  to  read  his  books,— 

Viginti  annorum  lucubrationes. 

The  difference  is,  that  the  one  had  the  carmina  necessaria  in 
his  head,  the  other  on  his  shelves.  One  of  their  favourite  modes 
of  divination,  was  slicing  a  man  in  two  by  the  diaphragm,  and 
from  his  fall,  convulsions,  and  bleeding,  to  predict  events,  and 
discover  the  will  of  the  gods.f  They  worshipped  also  many 
symbolical  objects  of  nature^. 

The  most  cruel  of  all  their  rituals  was  burning  in  colossal 
effigies  of  basket  work,  in  human  shape,  dozens  of  living  men 
together,  with  hay  or  straw§.  But  so  many  of  these  Druids 
themselves  were  burned  in  the  isle  of  Anglesea,  by  Paulinus,  in 
the  time  of  Nero,  in  the  fires  they  had  kindled  for  their  Roman 
prisoners,  and  so  many  were  destroyed  soon  after  in  the  great 
revolt  under  Queen  Boadicea,  that  their  power  declined,  never 
to  rise  again.  Such  as  would  not  submit  to  build  temples  and 
worship  the  gods  of  the  Romans,  fled  to  Ireland,  Armorica, 
Caledonia,  and  the  smaller  islands ;  and  we  hear  no  more  of 
them.  What  part  of  our  common  law  do  we  then  derive  from 
these  our  British  ancestors? 

The  next  era  is  that  of  the  Romans.  If  any  rules  of  their  law 
were  left  in  the  days  of  Papinian,  they  have  disappeared  with 
the  cities,  palaces,  theatres,  roads,  ramparts,  and  other  great 
works  of  that  mighty  people.  But  Gildas,||  one  of  the  earliest 
Saxon  writers,  who  flourished  in  the  sixth  century,  declares  that 
he  could  find  no  British  record  of  any  of  the  civil  or  ecclesiasti¬ 
cal  affairs  of  Britain  whilst  subject  to  the  power  of  the  Romans; 
and  that,  if  any  such  existed,  they  had  been  either  destroyed  by 
their  enemies,  or  carried  into  foreign  parts  by  some  of  the  exiled 
Britons.  That  the  Romans  did  so  embellish  and  improve  the 
southern  part  of  Britain,  as  to  make  it  an  important  province, 
is  certain;  but  what  their  mode  of  administering  the  government 
and  laws  may  have  been,  no  records  remaining,  must  be  looked 
for  in  general  history.  What  portion  of  their  laws  they  impart- 

*  Cesar,  De  Bel.  Gal.  1.  6.  c.  13.  t  Diod.  Sicul.  I.  5.  c.  35. 

±  Lucan,  Phars  lib.  3.  v.  399  &  412.  §  Cesar,  De  Bel,  Gal.  1.6.  e.  IS, 

lj  Univ.  Hist.  rol.  xviii.  p.  259. 
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ed  to  their  provinces,  what  to  their  municipia ,  what  to  their  ce» 
lonies,  will  be  matter  of  curious  research.*  The  arts  of  cor¬ 
ruption  and  disunion  they  did  practice  on  them,  as  Tacitus  ex¬ 
pressly  admits  :  but  that  they  should  allow  them  to,  participate  in 
any  thing  that  would  be  consistent  with  patriotism  or  independ¬ 
ence,  we  cannot  well  believe.  Whoever  made  a  brave  resistance 
was  condemned  to  chains  and  slavery,  and  to  grace  the  brutal  and 
inhuman  triumph  of  his  conqueror. f  Those  who  submitted,  like 
cowards,  or  betrayed,  like  sycophants,  were  rewarded  with  the 
estate  or  petty  kingdom  of  the  betrayed,  or  with  mock  honours, 
which  lasted  as  long  as  he  was  useful.:):  The  Romans  were,  in 
every  stage  of  their  existence,  a  cruel  and  pitiless  race ;  and 
more  likely  to  encourage  the  vices  of  slaves  than  the  virtues  of 
freemen  amongst  a  people,  who  had  once  fiercely  resisted  them, 
and  whom  they  had  found  it  impossible,  but  for  their  vices,  to 
subdue.  Tacitus  says  there  were  no  legions  so  innocent  of  the 
tumults  of  the  civil  wars  as  those  in  Britain,  because  they  were 
taught,  by  so  many  expeditions,  to  hate  the  enemy. §  The  Brit¬ 
ons  were  not  suffered  to  bear  arms  within  their  own  country,  but 
the  youth  were  drafted  into  cohorts,  to  serve  in  subjecting  other 
provinces.  How  little  of  civil  or  military  virtue  was  left  among 
them,  how  little  they  were  used  to  the  exercise  of  their  faculties, 
or  to  any  rule  of  conduct  whatever,  appears  by  this,  that,  even 
with  the  wall  built  for  their  protection,  they  could  not  defend 
themselves  against  the  unsubdued  barbarians,  their  northern 
neighbors,  but  basely  implored  the  protection  of  other  barbari¬ 
ans,  w  ho,  despising  their  meanness,  treated  them  as  a  nation 
self- condemned  to  slavery. 

If  Papinian  sat  in  judgment  in  Britain,  it  must  have  been  in 
the  Roman  colonies,  and  between  Roman  citizens,  and  in  those 
times  when  the  Roman  law  was  like  our  own  at  this  day,  as 
it  appears  from  Blackstone’s  quotations  from  Livy,||  an  im¬ 
mense  mountain,  pile  upon  pile,  and  computed  to  be  a  load¬ 
ing  for  many  camels.  It  had  then  received  no  ray  of  that 
light  which  has  since  shone  upon  it,  and  upon  us,  nor  been  di- 

*  Moutesq.  Esp.  L.  1. 11.  c.  19. 

f  PI ut.  v.  iv.  p.  271.  Rennet’s  Antiq.  p.  218.  Rollin's  An.  Hist.  p.  165.  Adam’s 
Rom.  Antiq.  p.  389. 

\  Tacitu9  Vita  Agricolce,  c.  li.  §  Tacitus  Hist.  lib.  i.  c,  9. 

j!  1  Com.  p.  81. 
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«ested  into  order  ;  and  its  only  religious  sanction  was  the  fear 
of  gods,  who  were  themselves  the  types  of  every  human  vice. 
Some  Roman  citizens  in  those  days  possessed  many  thousands  of 
slaves,  liable  to  be  scourged,  tortured,  and  crucified,  at  the  will 
of  every  brutal  master  ;*  and  to  put  these  wretches  to  the  tor¬ 
ture,  without  any  charge,  was  the  common  course  of  adminis¬ 
tration,  whenever  it  was  hoped  that  any  thing  could  be  w  rung 
from  their  agonies,  that  might  be  desired  for  good  or  evil  ends. 
Nor  did  the  Romans  promote  either  commerce  or  civilization 
among  the  conquered  nations,  but  left  them  in  a  state  of  lethar¬ 
gy,  the  powers  of  their  native  genius  extinguished  and  degrad¬ 
ed,  much  below’  the  savage  state  in  which  they  found  them. 

It  is  uncertain  at  what  precise  time  Christianity  was  first 
preached  in  Britain.  Some  would  have  it  as  early  as  the  pri¬ 
mitive  apostolic  age.  Gildas,  on  traditional  evidence,  refers  it 
to  as  early  a  date  as  the  great  revolt  of  Boadicea.f  It  is  not 
certain  w  hether  it  had  prevailed,  or  to  w  hat  extent,  among  the 
legions  prior  to  their  recal.  The  earliest  converts,  (I  mention 
it  to  the  honor  of  the  fair  sex.)  appear  to  have  been  females,  as 
they  w  ere  the  first  and  most  effective  instruments  of  conversion. 
Pomponia  Grsecina,  an  illustrious  Roman  lady,  wife  of  Aulus 
Plautius,  the  first  Governor  of  the  province,  was  accused  of 
strange  superstitions;  and  her  husband,  according  to  usage,  be¬ 
came  her  judge.  He  tried  her  in  presence  of  all  her  family, 
and  acquitted  her ;  but,  it  is  said,  she  ever  after  led  a  life  of 
melancholy.  The  relation  of  this,  by  Tacitus,^:  and  the  manner 
in  w  hich  he,  and  the  other  writers  of  those  times,  speak  of 
Christianity,  make  it  very  probable  it  was  that  which  she  had 
embraced;  and,  from  the  necessity  of  concealing  it  as  a  crime, 
she  must  have  suffered  inward  and  living  martyrdom.  There 
is  good  reason  to  believe,  that  another  lady  of  British  birth, 
highly  celebrated  at  Rome  for  her  great  beauty,  was  among  the 
converts  of  Saint  Paul.  In  writing  to  Timothy,  he  says  Eubu- 
lus  greeteth  thee,  and  Pudens,  and  Linus,  and  Claudia.  And 
Martial,  in  two  different  epigrams,  compliments  this  British 
Claudia,  then  newly  married  to  his  friend  Pudens,  and  asks, 
how  it  could  be,  that  this  Claudia,  sprung  from  the  yellow-haired 
Britons,  should  have  such  grace,  such  beauty,  and  such  form, 

*  Adam’s  Rom.  Antiq.  p.  37,  274.  f  Gild  a  Hist.  c.  6, 

£  Annal.  lib.  xiii.  c.  22. 
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that  the  Italian  fair  might  make  her  their  boast,  and  the  Athe¬ 
nian  matrons  claim  her  as  their  sister. 

Claudia  meo  nupsit  peregrina  Pudenti 
Macte  esto  tcedis  O  hyraeniee  tuis. 

L.  iv.  Epigr.  13. 

Claudia  ceruleis  cum  sit  Rufina  Britannis 

■4 

Edita,  cur  latitc  pectora  gentis  habet 
Quale  decus  formse,  Romanam  credere  matres 
Italides  possunt,  Attides  esse  suam. 

X.  11.  Epigr  54. 

And  afterward,  in  the  conversion  of  the  Saxons,  Bertha, 
daughter  of  Cherebert,  King  of  France,  who  married  Ethel- 
bert,  King  of  Kent,  overcame  the  prejudices  of  that  prince  and 
his  subjects  against  Christianity.* 

I  pass  over  the  ridiculous  stories  of  Nennius,  and  Geoffrey, 
and  others,  about  King  Lucius  and  King  Coilus,  and  Bishops 
Faganus  and  Divanus,  which  are  crafty,  but  dull  fictions,  and 
only  show  how  soon  the  pagan  ostentations  encroached  upon  the 
simplicity  of  apostolic  manners.  How  easy  the  transition  was, 
from  a  flamen  to  a  bishop;  from  the  Laniger  apex  to  the  mitre, 
and  from  the  toga  prsetexta  to  the  pontifical  purple ;  and  how 
much  the  kingdom  of  these  pious  chroniclers  was  of  this  world. 

The  probability  is,  that  the  Christian  church  remained  peace¬ 
ful  and  united  while  exposed  to  violence,  and  till  after  the  Dio- 
clesian  persecution.  But  when,  under  Constantine  the  Great, 
they  began  to  taste  of  royal  favor,  wealth,  security,  and  power, 
they  affected  pomp,  and  knowing  no  other  ceremonies,  adopted 
those  of  the  pagans,  substituting  pictures  of  canonized  saints 
and  martyrs  for  the  pagan  images  of  deified  heroes.  A  new 
superstition  also  had  arisen,  that  of  long  pilgrimages  to  Jeru¬ 
salem,  and  other  places ;  and  a  new  order  of  ecclesiastics,  which 
had  its  origin  in  Egypt,  the  prolific  soil  of  superstition,  who 
began  by  professing  poverty,  and  arrived  at  prodigious  wealth. 
And  our  British  ancestors,  instead  of  uniting  in  brotherly  and 
peaceful  worship  of  the  one  true  God,  and  following  the  pre¬ 
cepts  and  example  of  Christ  and  his  apostles,  were  engaged,  in 
the  midst  of  carnage,  desolation,  and  famine,  in  disputing  whe¬ 
ther  Adam  was  mortal,  and  whether  children  were  born  as  pure 


*  Bed.  Hist.  Eccles.  lib.  i.  c.  15: 
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as  he  was  created,  and  whether  souls  were  saved  by  free-will 
or  by  grace,*  when  our  Saxon  ancestors,  “our  own  Saxon 
princes  ”  who  cared  as  little  for  the  orthodox  as  the  schis¬ 
matic,  took  possession  of  their  country,  overturned  their  altars, 
pillaged  their  churches  and  convents,  where  treasures  were 
amassed,  put  their  clergy  to  death  with  as  little  remorse  as  the 
Romans  had  formerly  done  the  Druids,  banished  or  extermi¬ 
nated  all  whom  they  did  not  retain  for  slaves,  changed  the 
name  of  their  country, f  scarcely  leaving  one  town  to  be  called 
as  they  named  it,  or  one  British  word  to  creep  into  their  lan¬ 
guage,  until  the  name  of  Briton,  or  Gael,  became  synonymous 
with  that  of  slave.  And  this  brings  us  to  the  Saxon  era  of  our 
common  law. 

4- 

Our  Saxon  ancestors  were  at  this  time  fierce  pirates,  and 
the  wealth  accumulated  in  convents  and  churches  was  a  very 
tempting  prey.  Their  religion  was  much  more  gross  than  that 
of  the  Germans,  as  generally  described  by  Tacitus ;  for,  instead 
of  one  God  too  great  to  be  imaged  or  immured  within  walls, 
they  had  many,  both  gods  and  goddesses.  The  principal  wras 
Odin,  and  his  family,  composed  of  his  lady  Frey  a,  their  sons, 
and  their  eleven  daughters  :  and  their  theology  consisted  in 
giving  to  each  of  these  their  precise  and  peculiar  attributes, 
and  due  ceremonial  worship.  To  Odin  they  sacrificed  fat  hogs; 
to  Thor  oxen  and  horses,  sprinkling  the  blood  on  the  assembly ; 
and  from  tbe  entrails  they  discovered  the  will  and  pleasure  of 
their  gods.  Some  of  the  flesh  was  burned  on  altars,  the  remain¬ 
der  fed  the  priests,  who  were  much  inferior  to  the  Druids  in 
their  poetry,  much  less  devout  and  musical,  and  much  less  ho¬ 
nored.  They  sometimes  quarrelled  and  mutinied  against  their 
gods,  and  shot  up  arrows  at  them,  if  not  to  wound  them,  at 
least  to  show  how  little  pirates  feared  them.  The  first  born 
and  bravest  son  of  Odin  was  Thor.  He  launched  the  thunder, 
pointed  the  meteors,  and  governed  the  lightning.  He  had  five 
hundred  and  forty  aerial  halls.:)  They  had  also  their  Pantheon 
of  deified  heroes,  orators,  and  poets ;  a  door-keeper  of  the  gods, 
and  a  grand  keeper  of  the  rainbow.  §  Their  heaven  was  called 
Valhalla,  where  their  heroes  were  to  spend  their  time  in  mar- 

*  The  Pelagian  heresy  originated  in  Britain. 

t  Reliquiae  Spelmanmanae,  p.  100.  t  Edda,  fable  11. 

4  Mallet,  Introd.  c.  6. 
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tial  sports,  feed  on  the  boar’s  scrim mer,  and  swill  plentifully  of 
beer  and  mead,  out  of  the  skulls  of  those  they  had  slain.*  They 
had  old  women  who  consulted  with  the  dead,  and/ with  familiar 
spirits,  whom  they  believed,  and  reverenced  as  divinities.  Odin’s 
image  wore  a  crown  and  drawn  sword  ;  Freya’s  was  an  her- 
maphrodite,  with  a  bow  in  one  hand  and  a  sword  in  the  other. 
The  following  song  of  King  Lodbrog,  translated  out  of  the 
Edda,  by  Bartholine,  gives  a  good  picture  of  the  religious  sen¬ 
timents  and  manners  of  these  ancestors.! 

Pugnavimus  ensibus 
Hoc  ridere  me  facit  semper 
Quod  Jialderi  (Odin )  patris  scamtue 
Parata  scio  in  aula 
Hibemus  cetevisiam  brevi 
Ex  concavis  crateribus  craniorum 
JYon  r remit  virfortis  contra  mortem 
JVLagnifici  in  Odini  domibus 
JYon  venio  desperabundis 
Verbis  ad  Odini  aulam . 

****** 

****** 

Fert  animus  jinire 

Invitant  me  dece 
Quas  ex  Othini  aula 
Othinus  mihi  misit 
Lxtus  cerevisiam  cum  Asis 
In  summa  sede  bibam 
Vitce  elapsce  sunt  horce 
Hidens  moriar. 

V  '  _ 

Christianity,  however,  by  degrees  obtained  amongst  them, 
and  notwithstanding  its  corrupted  condition,  tended  to  civilize 
and  soften  them.  Several  of  their  kings  became  converts,  and 
their  subjects  followed  their  example,  though  they  often  relapsed, 
and  were  generally  engaged  in  quarrels  and  petty  warfare. 
The  first  written  laws,  however,  were  by  the  first  Christian 
kings.  But  so  deeply  was  their  ancient  superstition  rooted  in 
their  nature,  that  we  find  in  the  seventh  and  eighth,  and  even 
in  the  tenth  century,  in  the  laws  of  Canute,  prohibitions  of  the 
worship  of  stocks  and  stones,  and  rivers  and  hills,  and  other 
objects  of  nature.!  The  union  of  the  Heptarchy,  about  ninety 

*  Keysler,  Antiq.  septent.  p.  117.  f  Univ.  Hist.  vol.  xviii.  p.  183. 

4  Lambert,  Archionomia,  p.  108.  5. 
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years  after  the  coming  of  Saint  Austin,  by  delivering  the  clergy 
from  conflicting  authorities,  might  have  still  more  extended 
their  influence  and  promoted  learning,  which,  such  as  it  was, 
remained  entirely  in  their  hands.  Books  had  become  necessary 
for  the  clergy,  and  schools  were  established  for  the  sons  and 
dependants  of  the  rich  converts.  But  a  new  set  of  pirates,  more 
fierce  and  cruel  than  our  Saxon  ancestors  themselves,  even  at 
their  first  arrival,  landed  upon  their  shores,  and  put  an  end  to 
further  improvement. 

.  The  state  of  the  Christian  church,  at  this  time?  was  very  un¬ 
favorable  to  national  defence.  The  monasteries  had  become 
agreeable  scenes  of  expiation  to  wealthy  sinners,  who  flocked 
to  them,  and  there  ended  their  days  in  idleness  and  ignoble  in¬ 
dulgences.  There  was  little  commerce,  except  that  of  slaves, 
and  the  gainful  traffic  in  relics,  without  the  protection  of  which 

no  person  was  safe  from  the  devil,  no  church  was  holy,  and  no 
house  secure:  miracles  were  propagated,  and  believed,  and  the 
treasures  of  the  kingdom  were  wasted,  in  offerings  and  pilgrim¬ 
ages.  The  road  to  Rome  was  the  high  road  to  heaven  ;  and  to 
such  a  pitch  was  this  infatuation  carried,  that  we  find  Boniface, 
archbishop  of  Mentz,  writing  to  Cuthbert,  archbishop  of  Canter¬ 
bury,  that  the  nuns,  and  other  good  ladies  of  England,  were 
debauched  before  their  return,  and  remained  prostitutes  in  the 
cities  of  France  and  Italy.*  The  corpse  of  a  saint  was  the 
fortune  of  a  convent;  and  the  monks  of  St.  Augustin  came  to 
open  warfare  with  the  canons  of  Christ’s  church,  in  Canter¬ 
bury,  for  the  dead  bodies  of  their  archbishops,  f  Patriotism 
and  military  discipline  were  lost  in  these  cloistered  repairs, 
when  the  Scandinavian  pirates,  who  had  long,  under  their  sea 
kings,  triumphed  in  every  European  sea,  and  made  the  proudest 
nations  tremble,  marked  our  Saxon  ancestors  for  their  prey : 
and  this  brings  us  to  the  Scandinavian  era. 

The  description  given  of  these  invaders  is  appalling.  They 
had  no  fear  of  any  death  but  a  peaceful  one.  To  die  a  natural 
death,  was  to  be  forever  excluded  from  the  halls  of  the  gods  of 
fire  and  slaughter.  They  therefore  laughed  on  receiving  a  mor¬ 
tal  wound,  and  were  congratulated  by  friends,  on  the  feasting, 
fighting,  and  carousing  they  were  going  to  partake  of,  where 

*  Spelm.  Concil.  1. 1.  p.  237.  f  Godwin  de  prsesul.  Ang.  p.  65, 
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their  heavenly  joys  would  be  measured  by  the  numbers  they 
had  killed. #  The  victories  of  the  Danes  were  bloody  in  the 
extreme;  they  refused  quarter  even  to  those  who  entreated  to 
become  their  slaves ;  and  their  insolence  to  the  Saxons,  who 
were  of  the  same  original,  was  extraordinary.  They  obliged 
^hem,  when  they  met  a  Dane,  to  bow  down  their  bodies  till  he 
passed  ;  and  if  a  Saxon  dared  to  drink  in  the  presence  of  a  Dane, 
he  was  punished  with  instant  death,  unless  the  Dane  had  pledged 
his  honor  to  spare  him;f  from  whence  the  phrase,  “I  pledge 
you,”  yet  used  amongst  drinkers.  Desolation  followed  their 
steps ;  old  men  had  their  throats  cut ;  children  were  tossed  on 
spears ;  and  the  bodies  of  matrons  and  virgins  were  first  de¬ 
filed,  and  afterwards  mangled4  The  poor  native  slave,  the 
Briton,  saw  this  vengeance  on  his  conquerors,  but  was  himself 
only  more  and  more  enslaved,  and  exposed  to  still  greater  suf¬ 
ferings.  In  short,  so  great  was  the  horror  they  inspired  among 
the  Christians,  that  this  new  prayer  was  added  to  the  Litany, 
Jl  furore  Danorum  libera  nos  Domine. 

Thus,  through  the  lapse  of  long  ages,  it  is  not  till  the  time 
of  Alfred,  that  we  find  any  thing  worthy  of  imitation;  and, 
therefore,  the  virtues  of  this  favorite  child  of  the  historic  muse 
shine  out  4 < like  good  deeds  on  a  wicked  world.”  The  mira¬ 
cles  related  of  his  adventures  and  achievements,  his  cou¬ 
rage  and  fortitude  in  prosperity  and  adversity,  his  skill  and 
success  in  war  and  government,  the  many  battles  he  fought,  the 
many  sciences  he  excelled  in,  and  the  many  books  he  wrote, 
although  he  knew  no  letter  at  the  age  of  twelve,  and  only  began 
the  sciences  at  forty,  and  could  find  no  man  South  of  the  Thames 
with  learning  enough  to  go  through  the  service  of  the  church, 
would  make  us  doubt  if  he  could  be  a  being  of  our  own  imper¬ 
fect  nature.  But  it  is  fair  to  deduct  something  for  the  exagge¬ 
rations  of  his  historians,  since  they  are  the  same  that  ascribe 
virtues  and  qualities  to  St.  Dunstan,  and  other  favorites,  and 
relate  miracles  of  them,  such  as  no  man,  who  has  any  reason 
left,  will,  at  this  day,  give  credit  to,  and  have  made  some  to 
consider  this  heroic  personage  as  the  Hercules,  to  whom  igno¬ 
rance  was  wont  to  ascribe  all  wonderful  achievements,  real  or 
> 

*  Northern  Antiq.  t.  1.  c.  6. 

f  Pantopidan  Gesta  et  vestigia  Dan.  t.  2.  p.  139,  209. 

*  Anglia  Sacra,  t.  2.  p.  135,  Bartholini,  1.  2.  c.  9.  p.  457^ 
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imagined,  of  elder  time,  which  it  could  not  otherwise  account 
for.  Alfred  is  said  to  have  been  the  founder  of  that  constitu¬ 
tion,  which  Blackstone  says  had  remained  one  thousand  years 
unchanged;  and  to  have  rebuilt  it  out  of  the  old  discordant  ma¬ 
terials,  which  he  found  piled  upon  each  other,  in  rude  and  vast 
irregularity.  If  this  be  so,  his  example  is  well  worthy  of  our 
imitation  at  this  day,  considering  what  piles  of  discordant  ma¬ 
terials  we  have  to  dispose  of. 

He  reduced  the  whole  kingdom,  says  Blackstone,  into  one 
regular  and  gradual  subordination,  wherein  each  man  was  an¬ 
swerable  to  his  own  immediate  superior  for  his  conduct,  and 
that  of  his  neighbors. 

Now,  this  might  have  been  a  good  plan  of  police,  to  keep  an 
unruly  and  marauding  race  from  doing  mischief,  and  to  pen 
them  up  like  cattle;  but  utterly  inconsistent  with  any  advanced 
state  of  civilization.  What  would  be  the  liberty  of  a  people 
who  were  all  like  prisoners  in  the  hands  of  manucaptors  ? 
What  the  commerce  of  those,  who  could  not  leave  their  hundred 
to  go  to  fair  or  market,  or  buy  or  sell  without  the  permission  of 
the  borseholder?  Or  what  the  security  of  men,  not  only  ame¬ 
nable  for  their  own  sins,  but  for  those  of  their  neighbors?  Nor 
wras  the  subdivision  into  tithings  and  hundreds  the  invention  of 
Alfred;  it  was  a  kind  of  military  police  used  in  many  ancient 
nations;  it  was  the  division  of  the  army  of  Cyrus,  if  we  are  to 
believe  Xenophon;  it  resembled  the  centuria  of  the  early  Ro¬ 
mans;  it  was  used  among  the  Gothic  or  Teutonic  people;  it  was 
too  obvious  to  be  ranked  as  a  discovery,  and  too  inconvenient 
to  outlive  the  age  for  which  it  was  instituted:  and  when  Black¬ 
stone  wrote,  the  ward  tithing  w  as  almost  obsolete,  and  little  of 
the  hundred  remained  in  practical  use.  Neither  the  one  nor 
the  other  was  known  on  this  side  of  the  great  water  that 
unites  us  with  Europe  in  our  commerce,  while' it  separates  us 
forever  in  our  government.  These  specious  phrases,  therefore, 
are  deceitful;  and  we  might  as  well  be  told  that  the  hut  built  by 
Robinson  Crusoe  out  of  the  materials  of  his  shipwreck,  endur¬ 
ed  beyond  the  time  of  their  natural  decay,  as  that  the  constitu¬ 
tions  of  Alfred  remained  a  thousand  years  unchanged.  That 
Alfred  divided  the  kingdom  into  counties,  is  more  than  ques¬ 
tionable.  Sir  Henry  Spelman  says,  that  the  Saxons,  though 
divided  into  many  kingdoms,  were  all  united  in  their  laws;  and 
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that,  by  the  union  of  the  heptarchy,  as  under  Alfred,  Etlielstan, 
&c.  no  notable  change  was  wrought. #  And  truly  there  is  no¬ 
thing  in  the  text  of  Alfred’s  laws  to  distinguish  them  from  the 
Danelage,  Mercian-lage,  or  any  other  of  the  codes  of  the  An¬ 
glo-Saxon  or  Danish  princes;  or  those  of  the  Burgundians, 
Lombards,  or  Visigoths,  or  the  old  capitularies  of  France, 
which  are  all  of  the  same  original  type.f 

As  all  crimes  and  offences  were  atoneable  by  compensation 
and  fine,  and  as  these  fines  were  a  principal  source  of  revenue, 
the  chief  object  of  the  temporal  laws  was  to  regulate  them. 
The  refinement  of  the  laws  of  property,  separated  from  fact, 
was  unknown  to  them;  their  commerce  and  civilization  had  not 
advanced  so  far.  Their  laws,  except  what  regarded  church 
dues,  penance,  and  other  ecclesiastical  ordinances  of  synods  or 
councils,  which  always  stood  foremost,  were  but  tariffs,  in 
which  we  may  learn  how  much  it  cost  to  kill  a  man  of  any 
given  rank,  from  a  monarch  to  a  slave;  what  a  live  virgin  cost, 
and  what  a  widow ; j;  how  much  for  cutting  off  one  or  two  ears 
of  a  bishop;  how  much  for  the  ears  of  a  churl;  what  the  boring 
of  one  or  both  of  the  membranes  of  the  nose  of  a  person  of  any 
given  rank;  how  many  scsetas  for  a  certain  joint  of  the  thumb, 
or  the  same  for  the  ring  finger;  how,  when  the  great  toe  nail 
cost  two  shillings,  the  others  were  but  a  shilling  a  piece;  how 
much  for  lying  with  the  king’s  grinding  maid,  and  how  much 
with  his  victualling  maid,  and  how  much  for  a  yeoman’s  cup 
hearer;  how  a  rich  sinner  might  discharge  the  penance  of  a  seven 
years’  fast,  without  losing  one  dinner,  by  making  his  dependants 
fast  it  out  at  the  rate  of  three  days  each.  §  And  the  laws  of  the 
great  Alfred  are  nothing  better  than  the  rest  of  those  semi-bar¬ 
barous  codes,  as  may  be  seen  by  comparing  their  texts.^J  They 
are  chiefly  distinguished  by  a  long  preface,  borrowed,  with 
great  freedom,  from  Exodus  and  the  Acts  of  the  Apostles;  the 
second  commandment  being  left  out  of  the  decalogue,  as  well 
the  injunction  touching  neighbors’ wives:  the  first  omission  to 
comply  with  the  liturgy  of  the  day;  hut  what  objection  the  king 
had  to  the  second  inhibition,  history  does  not  say.  To  make 
up  ten  commandments,  this  precept  is  inserted  at  the  end; 

*  Reliquiae  Spelmanianae,  p.  49.  f  Vide  Lambard’s  Archionomia,  passim. 

t  Wilkin’s  Leges  Anglo-Sax.  p.  1—7.  §  Canones  datae  sub  Edgaro  Kege, 

Archionomia,  p.  37.  %  Leges  Aluredi,  ib.  p.  15. 
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u  Thou  shalt  not  make  gold  or  silver  gods.”  Being  so  amend¬ 
ed,  it  reads  thus:  “  Thou  shalt  bow  down  and  worship  images, 
if  they  be  not  of  gold  or  silver!” 

There  is,  however,  instruction,  as  well  as  curiosity  in  these 
ancient  codes.  The  laws  of  a  country  throw  light  upon  its  ci¬ 
vil  history,  and  can  only  be  perfectly  understood  with  reference 
to  it.  Nor  can  the  laws  be  understood  so  well,  as  by  the  state 
of  manners  at  the  time  of  their  establishment  or  growth.  There 
might  be  some  wisdom  in  those  disordered  times,  in  quieting 
deadly  feuds,  or  bloody  vengeance,  by  compensation  to  the  in¬ 
jured  party,  or  his  family;  and  good  policy  in  making  offenders 
and  offences  the  instruments  and  means  of  revenue:  but,  when 
such  jurisprudence  is  glorified  with  false  praise,  and  we  are  at 
this  day  exhorted  to  restore  it  to  its  “pristine  vigor,"  it  is  time 
to  put  an  end  to  such  delusive  cant,  together  with  all  other  fic¬ 
tions  or  falsehoods,  that  disgrace  our  law,  and  give  to  that 
which  should  be  all  faith,  all  purity,  all  truth,  the  character  of 
juggling  and  imposture. 

The  trial  by  jury  is  also  referred  to  the  Saxon  jurisprudence, 
but  upon  no  satisfactory  evidence.  It  is  in  vain  to  look  for  it 
in  their  canonical  purgations,  nor  in  the  compurgations  by  twelve 
oaths,*  since  that  number  was  not  more  connected  with  trial 
by  jury,  than  with  many  other  ecclesiastical  ceremonies;  and 
the  oaths  of  compurgators  were  not  confined  to  twelve,  but  some¬ 
times  were  of  smaller  number,  and  sometimes  multiplied  to 
hundreds  on  each  side.  Spelman  tells  of  a  Pope  (Leof)  who 
had  twelve  bishops  as  his  compurgators,  yet  he  was  not  surely 
on  his  trial  by  jury.  The  same  apostolical  number  was  used 
in  the  ordeal  by  red-hot  plough-shares,  for  the  array  of  those 
terrible  ministers  of  justice.^  This  last,  with  the  choke-bit, 
the  boiling  water,  cold  water,  and  the  ordeals  by  the  cross,  and 
by  red-hot  bails,  were  the  trials  most  in  use  amongst  our  Saxon 
ancestors,  and  not  the  trial  by  jury,  of  which  none  of  their  laws 
makes  the  slightest  mention. 

As  to  the  great  Alfred,  whose  name  is  justly  held  in  honour, 
though  his  exploits  may  he  exaggerated,  whatever  his  genius  had 
effected  for  his  country  seems  too  soon  to  have  been  lost.  On 

*  Spelman.  Gloss,  in  voce  Jurata.  f  Ibid. 

±  Spelm.an.  Gloss,  voce  Ordalium,  &c,  Ducange  Gloss,  in  voce  Judicium 


28 


ON  CODES  AND  COMMON  LAW. 


his  death  the  Danes  renewed  the  work  of  slaughter  and  destruc¬ 
tion,  till  Canute  became  monarch  of  all  England  ;  and  having 
embraced  Christianity,  made  amends  for  his  past  cruelties  by  a 
politic  and  a  merciful  reign.  The  state  of  morals,  even  in  his 
time,  may  be  judged  of  from  his  code,  and  in  particular  from 
certain  provisions  against  the  worship  of  wood  and  stone,  and 
waters  and  ruins ;  and  other  such  paganish  and  idolatrous 
worship.  *  And  here  again,  the  respite  from  disorder  was  but 
short.  New  struggles  for  the  crown,  such  as  have  in  every 
xentury  afflicted  England,  continued  till  the  restoration  of  the 
Saxon  line,  in  the  person  of  Edward  the  Confessor.  And  most 
assuredly,  whether  we  look  to  the  code  which  bears  his  sainted 
name,  or  to  his  individual  story,  we  can  find  little  to  justify 
any  violent  predilections  for  the  one  or  the  other.  Those  laws 
indeed,  which  are  at  best  a  very  meagre  production,  are  said  to 
have  been  first  composed,  as  well  as  his  will,  after  he  was  in  his 
grave,  by  his  politic  successor.  As  to  his  personal  merits,  he 
was  so  corrupt  that  he  avowed  his  taking  bribes  for  his  judgments 
or  awardsrf  he  robbed  his  mother  of  her  estates:!  he  was  so 
great  a  coward,  §  that  he  would  have  fled  back  to  Normandy 
from  the  Danes,  had  not  the  most  powerful  and  most  wicked  of 
his  subjects,  Earl  Godwin,  taken  him  under  his  protection,  and 
married  him  to  his  daughter.  Having  thus  got  a  young  and 
beautiful  wife,  he  made  a  superstitious  vow  of  chastity,  which 
gained  him  the  title  of  a  saint  or  confessor.^!  From  this  barren 
marriage  grew  all  these  bloody  contentions  for  the  succession 
between  those  that  were  of  blood  royal  and  those  that  were  not ; 
which  exposed  the  nation  to  the  most  humiliating  subjection, 
and  brought  upon  it  that  Norman  jurisprudence  so  justly  re¬ 
probated  by  Blackstone,  and  which  I  shall  not  attempt  to  vindi¬ 
cate.  Such  was  that  saint,  and  such  those  laws,  so  often  made 
the  boastful  theme  of  our  blind  guides  in  history  ;  for  the  revival 
and  restitution,  and  confirmation  whereof,  there  has  been  so 
much  bickering,  bartering,  and  chartering  :  and  this  brings  us 
to  the  Norman  era. 

Odious  as  were  the  Norman  kings ;  at  times  trampling  on 
the  necks  of  their  subjects,  and  then  again  stooping  their  own 

*  Lamb  Archainomia,  p.  108—5.  f  Hist.  Ramsiens,  c.  114. 

*  Anglia  Sacra,  vol.  i.  p.  236.  §  Wm.  Malms.  1.  2.  c.  13. 

Ingulf,  Hist.  Wm.  Malms.  1.  2.  c,  14.  Anglia  Sacra,  vol.  i.  p.  147, 
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beneath  the  foot  of  the  minion  of  a  foreign  hierarch  :  engaged 
from  the  beginning  in  fraternal  wars  and  parricidal  attempts, 
yet  still  their  dominion  was  more  favorable  to  general  emanci¬ 
pation  than  that  which  preceded  it ;  because  their  interest  led 
them  to  break  the  power  of  the  nobles,  who,  proud  of  their 
vassals,  their  slaves,  and  their  embattled  castles,  bearded  their 
kings  in  their  palaces,  and  defied  their  power.  But  those 
haughty  barons,  who  figured  so  proudly  at  Merton,  or  at 
Runnimede,  little  thought  of  loosening  one  rivet  in  the  long 
chain  of  graduated  dependence  and  subjection,  except  in  that 
one  link  that  bound  themselves  to  their  superior.  It  was,  on 
the  contrary,  one  of  their  griefs,  that  the  kings,  in  granting 
privileges  to  towns  and  boroughs,  in  favour  of  commerce,  were 
setting  slaves  at  liberty,  to  raise  a  counterpoise  against  their 
power.  It  is  true,  that  out  of  these  hard  collisions,  between 
mutiny  and  despotism,  some  sparks  of  future  liberty  were  then 
elicited,  to  which  England  may  afterwards  have  owed  her 
superiority  over  so  many  rival  nations,  and  we  ours,  at  this  day, 
over  all  others.  With  respect  to  the  “  liberties 99  of  our  Saxon 
ancestors,  it  is  all  delusion.  The  great  majority  of  them  were 
in  the  most  abject  slavery,  bought  and  sold  like  cattle,  and 
paid  for,  when  put  to  death,  by  compensation  to  their  master.^ 
The  slave  trade  was  carried  on  with  a  degree  of  profligacy  that 
would  not  bear  to  be  told,  so  shocking  is  it  to  decency*  Every 
body  knows  how  Gregory  the  Great  was  induced  to  send  the  first 
Christian  missionaries  to  England  by  seeing,  in  the  market 
of  Rome,  a  number  of  young  slaves,  with  fair  hair  and  beautiful 
faces,  exposed  to  sale  by  the  merchants,  who  had  bought  them 
from  their  parents  or  their  countrymen  of  England.  And  William  ~ 
of  Malmsbury,  so  often  quoted  by  the  common  law  antiquaries, 
and  who  wrote  after  the  Norman  Conquest,  says,  that  the  cus¬ 
tom  of  selling  their  nearest  relations  was  natural  to  them.  It 
is  a  singular  fact,  too,  that  Ireland,  where  six  or  seven  millions 
of  natives  are  now  enslaved  by  England,  was  the  country 
which  afforded  the  best  market  for  these  English  slaves.  In 
the  Anglia  Sacra, f  it  is  related,  in  the  life  of  Wulfstan, 
Bishop  of  Worcester,  that  he  cured  the  people  of  Bristol  of  the 

*  Anglia  Sacra,  t.  2.  p.  25 8.  Murat.  Antiq.  t.  2.  p  885.  Wm.  Malms', 

1.  1.  c.  3. 

t  T.  2.  p.  258. 
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inveterate  custom  which  they  derived  from  their  ancestors  of 
buying  men  and  women  in  all  parts  of  England,  and  exporting 
them  to  Ireland  for  sale ;  and  that  they  commonly  took  mea¬ 
sures  that  the  young  women  should  go  to  market  in  a  state  of 
pregnancy,  to  enhance  their  price.  And  it  was  decreed,  in  a 
Council  held  at  Westminster,  A.  D.  1102,  that  none  should 
thereafter  sell  men  like  brutes,  as  had  hitherto  been  the  custom 
in  England.  And  in  the  great  Council  at  Armagh,  in  1171,  the 
trade  having  still  continued,  the  whole  clergy  of  Ireland,  after 
deliberating  long  upon  the  cause  of  their  calamities,  and  of  the 
invasion  with  which  they  were  then  threatened,  acknowledged 
it  to  be  the  judgment  of  God  for  having  bought  so  many  English 
slaves  from  merchants,  robbers,  and  pirates,  and  detained  them 
still  in  bondage ;  and,  in  their  panic,  they  decreed  that  all  the 
English  slaves,  in  the  whole  Island,  should  be  immediately 
emancipated  and  restored  to  their  former  liberty.^  Where  is 
now  the  bishop  that  will  preach  to  the  English  as  Wulfstan  did  ? 
or  where  the  clergy  that  will  decree  the  emancipation  of  the 
Irish,  held  in  bondage  in  their  own  native  land  ?  The  provi¬ 
sions  in  the  Saxon  laws  in  favor  of  Christian  slaves,  as,  that 
the  purchasers  of  a  Christian  should  manumit  him  at  the  end  of 
seven  years;!  that  Christians  should  not  be  sold  to  Pagans, 
beyond  the  seas ;  and  others,  which  the  Spirit  of  Christianity 
had  promoted,  show  what  their  condition  was ;  as  do  the  pro¬ 
visions  settling  the  duties,  or  toll,  to  be  paid  upon  the  sale  of 
each  man  in  certain  market  towns.!  What  the  proportion  of 
our  enslaved,  to  that  of  our  free  ancestors  was,  it  may  be  dif¬ 
ficult  to  say  with  precision.  Some  of  the  Romans  were  possess¬ 
ed  of  many  thousands  of  slaves  ;  but,  supposing  that  in  England 
they  were  but  three  to  one,  which  is  a  moderate  computation, 
wherever  agriculture  and  the  arts  are  committed  to  bondsmen, 
and  their  masters  only  fight  and  get  drunk,  then  this  will  fol¬ 
low,  that  when  a  popular  orator  here  declaims  to  a  jury  or  other 
assembly,  composed  of  Dutchmen  mixed  with  Israelites  and 
various  Gentiles,  about  the  laws  and  liberties  of  their  Saxon 
ancestors,  probably  he  is  twice  mistaken  :  first,  in  supposing 
their  ancestors  to  have  been  Saxon ;  and,  secondly,  in  supposing 

*  Wilk.  Concil,  t.  1.  p.  471.  f  Lamb  Archionom.  p.  15.  Sec.  11. 

4  Scriptor.  Sav.  a  T.  Gale  ed.  1.  1.  p*  763, 
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liis  own  to  have  been  freemen,  when  the  chances  are  clearly 
three  to  one  that  they  were  some  poor  Gurths,  perhaps  of  Bri¬ 
tish  race,  the  lineal  inheritors  of  the  British  soil,  but  whose  ar¬ 
morial  bearings  were  no  nobler  than  a  dog  collar,  with  no  prouder 
motto  than  the  legend  of  their  thraldom  and  their  master’s 
name ;  such  things,  in  fact,  as  might  be  played  for  with  dice,  or 
pledged  at  the  alehouse  for  beer.  And  it  was  during  that  long 
eclipse  of  liberty,  as  it  is  called,  that  slavery  wore  out,  and  just 
about  the  time  when  it  is  supposed  to  have  emerged,  and  the 
Saxon  jurisprudence  was  returning  to  its  pristine  vigor,  that  a 
new  slave  trade  arose,  and  a  new  race  was  devoted  to  its  in¬ 
human  and  ungodly  exercise ;  and  so  little  did  our  Saxon  an¬ 
cestors  know  of  the  dignity  of  human  liberty,  that  they  sold 
their  ow  n  children,  and  sometimes  their  ow  n  persons,  to  slavery. 

It  was  my  intention  here  to  have  pointed  out  some  of  the 
most  curious  and  interesting  subjects,  connected  with  the  histo¬ 
ry  of  our  law,  but  time  will  not  permit.  They  will  present 
themselves  readily  to  the  historian  who  shall  devote  his  labors 
to  the  useful  and  honorable  task  of  exploring,  with  a  view  to 
future  improvement,  the  true  foundations  of  our  law.  And  let 
none  be  deterred  by  the  supposed  dryness  of  the  subject.  The 
historic  muse  is  not  austere,  except  when  dulness  woos  her;  in¬ 
voked  by  genius,  she  gives  to  the  coldest  subjects  warmth  and 
animation.  And  as  the  geographical  historian  is  not  content  to 
determine  the  depth  of  the  valley,  or  the  heighth  of  the  moun¬ 
tain,  but  enriches  his  w  orks  with  moral  instruction,  by  the  his¬ 
tory  of  the  human  beings  who  lived  and  roved,  and  worshipped 
and  fought,  and  flourished  and  fell,  by  the  mountain’s  side,  upon 
the  verdant  plain,  by  the  river’s  bank,  or  the  wide  ocean  w  ave  : 
so  the  historian  of  our  law,  derived  as  it  is  from  such  an  ancient 
and  a  distant  source,  will  find  his  subject  abounding  in  those 
changeful  events,  metamorphoses  and  transitions,  which  will 
impart  to  real  and  most  important  history,  all  the  high  charms 
of  poetry  and  fiction.  Whilst  fancy  roams  at  large  through 
time  and  space,  and  u  distance  lends  enchantment  to  the  view  ,” 
reason  will  knit  the  chain  that  binds  effect  w  ith  cause,  and 
judgment  will  approve  the  generous  design.  This  discourse  is 
but  a  short  prelude,  to  challenge  into  the  noblest  field  of  exer¬ 
tion  the  talent  and  genius  of  our  country,  much  of  which  is  now* 
lost  in  barren  erudition.  If  the  hundredth  part  of  that  painful 
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industry  and  acknowledged  talent,  which  is  wasted  upon  vain, 
and  ever  baffled  efforts  to  reconcile  the  irregularities,  explain 
the  anomalies,  sustain  the  paradoxes,  and  solve  the  riddles  of 
our  entangled  jurisprudence,  was  bestowed  upon  a  science  ca¬ 
pable  of  improvement  or  advancement,  what  glorious  fruits 
would  it  not,  ere  now,  have  brought  forth,  instead  of  that  sickly 
and  exotic  growth,  that  has  no  sap  nor  freshness ;  upon  whose 
withering  branches  some  faint  pale  blossoms  may  appear,  but 
rich  fruit  cannot  ripen.  We  should  have  had  laws  suited  to  our 
condition  and  high  destinies ;  and  our  lawyers  would  have  been 
the  ornaments  of  our  country.  No  longer  forced  into  the  de¬ 
grading  paths  of  Norman  subtleties,  nor  to  copy  from  models 
of  Saxon  barbarity,  but  taught  to  resolve  every  argument  in¬ 
to  principles  of  natural  reason,  universal  justice,  and  present 
convenience,  truth  would  have  been  the  constant  object  of  their 
search;  chicane  and  pettifogging  would  have  found  no  dark 
crevices  to  lurk  in ;  bad  faith  would  have  been  banished  from 
the  temple  of  justice;  good  sense  would  not  be  shocked  with 
the  failures  of  right,  upon  exceptions  of  idle  and  unmeaning 
form ;  and  justice  would  not  be  seen  forever  travelling  upon  by¬ 
paths,  such  as  necessity  enforces  by  the  sides  of  a  broken  road. 

And  what  subject  can  be  at  once  so  important,  and  so  amus¬ 
ing,  as  to  trace  our  law  through  all  its  various  and  progressive 
changes,  from  its  first  rude  origin  in  the  wilds  of  Gaul  and 
Germany,  and  its  first  crossing  the  salt  wave,  till,  after  a  long 
sojourn  of  troubled  ages,  it  again  passed  the  wider  expanses  of 
ocean,  and  arrived  at  this  western  continent.  Here  “  like  a 
tree  set  by  the  water  side,  it  will  spread  its  roots  towards  the 
moisture,  and  will  not  fear  the  heat  when  it  cometh:  for  its  leaf 
shall  be  green,  and  it  will  not  cease  to  bring  forth  its  fruit.’* 

To  realize  this  boast,  we  have  but  to  put  our  hands  to  the  good 
work  of  reformation,  which  cannot  be  long  delayed,  and  which 
alone  can  satisfy  the  determined  will  of  the  People.  Having 
adopted  the  common  law  of  England,  so  far  as  it  is  not  repug¬ 
nant  to  our  constitutions,  we  have  a  mighty  interest  to  know 
clearly  what  it  is,  and  from  what  stock  it  comes.  We  must 
either  be  governed  by  laws  made  for  us,  or  made  by  us.  If  we 
do  not  credit  the  stories  of  King  Brutus,  or  King  Lucius,  or 
Doctors  Faganus  or  Divanus,  or  of  the  Grseco-Trojan  code, 
translated  by  the  great-grandson  of  JEneas,  who,  after  slaying 
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the  giants,  and  their  king,  Gog  Magog,  took  possession  of  Bri¬ 
tain,  and,  dying,  divided  it  among  his  three  sons :  so  neither 
should  we  believe  that  we  can  be  governed,  at  this  day,  by  the 
oral  traditions  of  semi-savage  Saxons,  who  could  have  no 
knowledge  nor  conception  of  the  objects  with  which  our  law  is 
conversant.  We  cannot  believe  that  those  vast  importations, 
which  come  wet  from  the  press,  or  new  bound  in  calves’  skin, 
treating  of  bills  of  exchange,  promissory  notes,  policies  of  in¬ 
surance,  charter-parties,  banks,  steamboats,  patent-rights,  and 
such  learning,  can  be  rationally  connected  with  the  oral  tradi¬ 
tions,  or  ancient  common  laws,  of  which  our  Saxon  ancestors 
were  so  unjustly  deprived ,  by  the  chicaning  and  finessing  Abr- 
man  clergy. 

If  this  common  law  is  but  oral  tradition,  how  comes  it  to  fall 
about  our  ears  in  overwhelming  showers  of  printing  ?  How 
came  these  ancestors  by  traditions  touching  what  they  could 
have  neither  known  nor  contemplated  ?  Had  they  possessed 
the  arts  and  sciences  which  time  has  since  brought  to  light,  w© 
might  be  justified  in  looking  back  to  their  times,  their  manners, 
and  their  usages,  for  instruction.  Instead  of  them  judicial  as¬ 
trology,  had  they  known  the  true  theory  of  the  heavenly  bodies, 
so  as  to  interrogate  them  with  certainty  as  to  their  course  and 
position,  in  remote  and  trackless  oceans  ;  had  they  understood 
the  virtues  of  the  magnetic  needle,  and  by  its  guidance  to  ex¬ 
plore  all  earthly  regions,  habitable  and  uninhabitable;  had  any 
of  their  sages  commanded  the  Meeting  clouds  to  discharge  their 
latent  fire ;  had  any  of  their  artists  yoked  that  fierce,  consum¬ 
ing  element,  to  the  peaceful  car  of  commerce,  or  thundering  en¬ 
gine  of  defensive  w  ar ;  had  they,  for  the  cure  of  diseases,  in¬ 
stead  of  magical  incantations,  and  impious  consultations  with 
the  dead,  discovered  the  circulation  of  the  blood,  the  structure 
of  the  human  frame,  and  its  w  onderful  and  delicate  organiza¬ 
tion,  and  by  accurate  experiment  been  taught  to  heal,  to  succor, 
or  to  cure;  had  they  been  acquainted  with  that  wonderful  in¬ 
strument.  which  multiplies  intelligence,  and  renders  ancient 
and  foreign  learning  familiar  and  vernacular;  had  the  use  of 
letters,  instead  of  being  unknown,  or,  if  known,  confined  to 
^cloisters,  or  to  subjects  of  scholastic  and  theological  disputa¬ 
tion,  been  cultivated  and  extended  to  all  ranks,  and  all  useful 
purposes,  wre  might  look  back  to  them  for  wisdom.  If,  instead 
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of  the  skin-covered  baskets,  *  in  which  our  Celtic  ancestors  car¬ 
ried  on  their  trade  and  navigation,  or  the  barks  in  which  our 
Saxon  and  Scandinavian  ancestors  coasted  along  in  their  pirati¬ 
cal  excursions,  their  merchant,  sitting  at  his  desk,  by  the  simple 
agency  of  his  pen,  could  have  given  impulse  and  direction  to 
ships  of  mighty  magnitude  and  wonderful  construction,  rare 
and  curious  combinations  of  art  and  elegance  :  preordain  what 
seas  they  were  to  traverse,  what  climes  to  visit,  what  ports  to 
enter,  what  delays  to  make,  when  to  return,  and  by  what  route, 
with  all  the  thousand  details  that  the  refinement  of  commerce 
has  produced,  and  the  free  use  of  letters  can  express ;  then  we 
might  derive  from  them  wise  laws  and  ordinances  oi*  commer¬ 
cial  intercourse.  Had  their  landed  possessions  been  unfettered 
by  feudal  rules,  and  free  to  circulate  for  the  purposes  of  peace¬ 
ful  life;  and  had  their  personal  possessions  been  any  thing  more 
than  their  cattle  and  their  arms,  their  modes  of  contract  and 
conveyance,  whether  expressed  in  Greek,  in  Latin,  in  Erse,  in 

Danish,  in  Saxon,  in  Norman,  or  in  forensic  English,  mixed 

( 

and  compounded  of  them  all, — might  govern  us  in  that  variety 
of  transfers  and  modifications,  which  refinement  in  commerce 
and  civilization  renders  necessary.  And  time  and  labor  would 
be  better  bestowed  in  searching  for  such  precious  antiquities,  as 
models  of  our  legal  forms  and  institutions,  than  in  digging  in 
subterraneous  ruins  for  vases,  and  torses,  and  columns,  and 
sculptured  ornaments,  wherewith  to  embellish  the  arts  of  luxu¬ 
ry  and  pride. 

It  is  the  meagreness  and  insufficiency  of  this  ancient  stock, 
that  has  obliged  judges  to  legislate  pro  re  nata ,  upon  every  new 
point.  It  is  the  complication  of  these  stinted  usages  with  the 
perverse  intricacies  of  the  Norman  jurisprudence,  that  has  made 
decisions  less  wise  than  if  their  authors  had  been  more  free  t® 
follow  the  dictates  of  their  own  good  sense,  or  less  restrained 
by  the  antisocial  spirit  of  the  common  law,  from  resorting 
to  universal  principles,  and  to  codes  of  approved  and  written 
reason.  The  colonial  laws,  and  the  constitution  and  statutes 
of  the  state,  have  successively  primed  the  exorbitances  and 
strange  peculiarities  of  the  English  jurisprudence ;  and  it  is 
therefore  that  the  decisions  of  our  judges,  due  regard  had  to 
their  personal  merits,  stand  so  far  gbove  those  which  we  import, 

*  Univ;  Hist.  v.  18.  p.-232. 
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It  is  for  that  reason  also,  that  we  should  import  no  more  ;  for 
with  every  deference  due  to  the  learning,  wisdom,  and  integrity 
of  English  judges,  they  are  not  fit  persons  to  legislate  for  us. 
If  we  are  indebted  to  them  for  much  good  learning,  it  is  more 
becoming  to  pay  them  back  with  interest,  than  run  deeper  in 
their  debt.  Dependence  can  never  cease  if  one  nation  is  always 
to  teach,  and  the  other  always  to  learn.  Our  condition  is  es¬ 
sentially  different  from  theirs.  They  are  appointed  by  a  king, 
and  he  is  the  fountain  of  their  justice  and  its  administration. 
Some  of  them  are  stationed  at  Westminster,  and  some  are  sup¬ 
posed  to  follow  this  moveable  fountain  wherever  it  shall  be. 
Must  we  too  follow?  Must  we  tread  always  in  their  steps,  go 
where  they  go,  be  what  they  are,  do  what  they  do.  and  say  what 
they  say?  Too  much  of  this  sympathy  may  endanger  our  very 
being.  If  we  can  only  be  wise  when  they  are  wise,  we  must 
also  be  foolish  if  they  are  foolish,  doat  when  they  doat,  and  die 
when  they  die  ;  and  then,  if  I  inav  borrow  for  illustration  the 
witty  conceit  of  the  author  of  Hudibras,  we  shall  be  like  him 
whose  nose  being  made  of  the  porter's  brawn,  could  not  outlive 
the  parent  substance, 

ee  And  when  the  date  of  knock  was  out 
Off  dropped  the  sympathetic  snout.” 

In  despotic  countries  the  will  of  the  sovereign  is  the  law,  and 
his  glory  the  sole  end  :  earth,  air,  and  sea,  are  referred  to  his 
dominion  :  time  is  measured  by  the  years  of  his  reign  :  and  his 
subjects  are  quantities  to  estimate  his  grandeur.  His  vices  or  his 
virtues,  his  battles  and  his  sieges,  his  intrigues,  usurpations,  and 
alliances,  his  pleasures  and  amours,  absorb  all  other  interests ; 
and  the  servile  pen  of  the  historian  and  the  poet  is  ever  ready 
to  pay  div  ine  honors  to  successful  crime.  In  a  free  country, 
triumphs  and  victories  are  only  valued  as  the  means  of  peace 
and  safety ;  and  the  glory  of  the  hero,  is  to  have  fought  in  the 
defence  of  his  country’s  liberty  and  laws.  So  thought  the  ever 
honored  patriot,  who,  in  that  farewell  address,  which  breathes 

t 

the  spirit  of  his  wisdom  and  his  virtues,  anticipates  as  the  great 
reward  of  all  his  services,  to  enjoy  in  the  midst  of  his  fellow  citi¬ 
zens  the  benign  influence  of  good  laws,  under  a  free  government.^ 


*  Washington’s  Farewell  Address,  ad  Jtnem , 


36 


ON  CODES  AND  COMMON  LAW; 


There  is  one  country  then,  whose  history  is  yet  unstained 
with  crime  or  usurpation,  where  the  faithful  chronicler  of  its 
short  but  bright  career,  may  invoke  both  liberty  and  truth  to 
hear  him  company.  Need  I  name  it?  No,  for  before  I  spoke,  the 
exulting  heart  of  every  hearer  had  already  answered,  It  is  ours 
— it  is  our  own. 

It  may  be  asked,  why  this  censure  upon  our  ancestors  and 
upon  their  usages,  and  whether  there  is  any  code  for  which  wc 
would  exchange  our  law  ?  I  answer:  as  to  our  ancestors  I  hold 
them  all  in  equal  honour,  and  treat  them  better  than  they  have 
done  each  other.  I  would  not  ruffle  a  feather  in  the  cap  of  any 
of  them  :  hut  it  is  no  disparagement  to  say,  that  they  were  bar¬ 
barous  in  times  of  universal  darkness.  And  as  to  our  laws,  it 
is  one  thing  to  change,  and  another  to  reform  them  with  a  tender, 
patient,  kindly,  and  experienced  hand ;  and  God  forbid  they 
should  be  touched  or  meddled  with,  by  any  other  then  the  wise 
and  honest. 

Our  law  is  justly  dear  to  us — and  why?  because  it  is  the  law 
of  a  free  people,  and  lias  freedom  for  its  end  ;  and  under  it  we 
live  both  free  and  happy.  When  we  go  forth,  it  walks  silent 
and  unobtrusive  by  our  side,  covering  us  with  its  invisible  shield 
rom  violence  and  wrong.  Beneatli  our  own  roof,  or  by  our 
own  fireside,  it  makes  our  home  our  castle.  All  ages,  sexes, 
and  conditions,  share  its  protecting  influence.  It  shadows  with, 
its  wing  the  infant’s  cradle,  and  with  its  arm  upholds  the 
tottering  steps  of  age.  Do  the  smiles  of  the  babe  give  gladness 
to  the  mother’s  heart,  her  joy  is  perfect  in  the  consciousness  that 
no  tyrant’s  power  dare  snatch  it  from  her  arms  ;  that  when  she 
consigns  it  to  repose,  its  innocent  slumbers  are  guarded  by  a 
nation’s  strength,  and  that  it  sleeps  more  free  from  danger  than 
kings  amidst  their  armed  myrmidons.  And  when  life’s  close 
draws  near,  we  feel  the  cheering  certitude,  that  those  we  love 
and  leave  shall  possess  the  goods  that  we  possessed,  and  enjoy 
the  same  security  in  which  we  lived  and  died.  But  that  we  are 
indebted  for  this,  to  Saxon,  Scandinavian,  Gaul,  Greek,  or 
Trojan,  is  what  unsophisticated  reason  will  not  endure.  Wc 
owe  it  to  the  growth  of  knowledge,  and  to  the  struggles  of  virtu¬ 
ous  patriots,  many  of  whom  have  bled  and  died  for  it :  we  owe 
it  to  fortunate  occasion  and  favoring  Providence.  But  even 
this  part  of  our  law,  which  thus  secures  our  rights  and  liberties. 
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13  not  untainted  with  pedantry,  nor  free  from  all  absurdity. 
A  sister  State  has  already  set  on  foot  the  experiment  of  a  penal 
code,  and  committed  its  execution  to  the  hands  of  one  of  its  most 
capable  citizens-*  Let  us  hail  the  happy  augury,  and  prepare 
for  a  still  nobler  effort,  which  imperious  necessity  will  force 
upon  us.  and  which  cannot  and  ought  not  to  be  long  delayed.! 

If  the  experiment  had  never  before  been  made  of  a  judicial 
code,  substituted  in  the  place  of  antiquated  legends,  usages,  and 
customs,  we  might  fear  to  engage  in  an  untried  and  hazardous 
undertaking.  If  no  attempt  had  ever  yet  been  made,  to  reduce 
to  a  body  of  written  reason,  the  scattered  fragments  of  a  na¬ 
tion’s  laws  or  usages,  or  if,  when  such  attempts  were  made,  dis¬ 
order  and  mischief  had  constantly  ensued,  we  might  take  warn¬ 
ing  from  such  examples.  Ifno  wise  jurists  had  ever  recommend¬ 
ed  the  digesting  and  new  ordering  of  the  law,  there  might  be 
temerity  in  the  proposal ;  but  Hale  and  Bacon  have  not  only 
approved,  but  offered  their  views  and  plans.  And  are  not  our 
own  written  statutes  periodically  revised ;  why  not  that  part 
of  our  laws  that  rests  upon  less  solid  evidence?  It  has  been  the 
first  glory  of  the  greatest  sovereigns,  and  the  best  policy  of  the 
wisest  people.  The  most  celebrated  lawgivers  ha”  e  travelled 
into  all  regions,  where  early  civilization  had  left  its  luminous 
traces,  to  gather  the  chosen  flowers  and  fruits  of  every  clime. 
If  the  fathers  of  our  Revolution,  at  the  peril  of  much  more  than 
life,  of  all  the  vengeance  that  offended  power  can  visit  on  the 
unsuccessful  patriot,  dared  to  uproot  the  three  great  pillars  of 
the  Common  Law,  the  monarchy,  the  hierarchy,  and  pri¬ 
vileged  orders,  shall  we  stand  in  superstitious  awe  of  unlaid 
spectres ;  shall  we  still  be  amused  by  nursery  tales,  and  trem¬ 
ble  at  the  thoughts  of  innovations  upon  institutions,  which  their 
admirers  themselves  assimilate  to  the  practices  of  the  Gentoos, 
the  Mexicans,  and  the  children  of  the  Sun ;  which  have  not  half 
the  imposing  dignity  of  those  of  our  ancestors,  the  red  men  of 
the  five  nations,  as  may  be  seen  by  any  one,  w  ho  will  read  the 
account  of  them  by  Mr.  Golden,!  and  compare  it  with  the  un¬ 
couth  manners  of  the  Saxon  Heptarchists  ?  It  is  true,  at  the 

•  Edward  Livingston,  Representative  in  Congress  for  Louisiana. 

t  See  Cooper’s  Justinian*  p.  410.;  and  N.  Am.  Review,  vol.Tv.  p.  1,  8tc> 
an  article  imputed  to  the  pen  of  Mr.  Wheaton. 

*  See  the  Oordwainer’s  Trial,  New  York,  1810. 
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same  time,  that  the  English  reports  contain,  amidst  a  world  of 
rubbish,  rich  treasures  of  experience,  and  that  those  of  our  own 
courts,  contain  materials  of  inestimable  worth,  and  require  lit¬ 
tle  more  than  regulation  and  systematic  order.  This,  with  fix¬ 
ing  and  determining  the  principles  on  which  they  ought  to  de¬ 
pend,  and  settling,  by  positive  exactments,  all  doubts  that  hang 
upon  them,  abolishing,  forever,  all  forms  that  impede  the  march 
of  justice,  and  firmly  establishing  those  which  are  needful  to  its 
ends,  and  translating  into  plain  and  intelligible  language,  those 
borrowed,  ill-penned  statutes,  of  which  every  word  gives  rise 
to  endless  commentaries,  will  complete  the  wished  for  object. 
Particular  cases  will  not  then  be  resorted  to,  instead  of  gener¬ 
al  law.  The  law  will  govern  the  decisions  of  judges,  and  not 
the  decisions  the  law.  Judgments  will  be  legibus  non  exemplis . 
And  it  will  not  be  necessary  that,  at  least,  one  victim  should 
be  sacrificed  to  the  making  of  every  new  rule,  which,  without 
such  immolation,  would  have  no  existence. 

Our  jurisprudence  then  will  be  no  longer  intricate  and  thor¬ 
ny;  nor  will  it  need  those  fictions,  which  give  it  the  air  of  occult 
magic,  or  those  queer  and  awkward  contrivances,  which,  by 
rendering  it  ridiculous,  greatly  diminish  its  dignity  and  effica¬ 
cy.  We  shall  be  delivered  from  those  odious  volumes  of  special 
pleading,  which  cannot  be  used  without  degrading  and  lower¬ 
ing  the  tone  of  moral  sentiment :  which  destroy,  by  their  ver¬ 
bose  jargon,  the  very  end  of  logical  precision  at  which  they  pro¬ 
fess  to  aim ;  where  the  suitor’s  story  is  told  in  twenty  different 
ways,  and  answered  in  as  many,  and  must  be  hunted  for  with 
fear  and  trembling,  in  printed  books,  (but,  oh!  such  books!) 
and  made  conformable  to  precedents,  composed  before  the  party 
was  in  being,  and  which,  in  no  one  single  instance,  conform  to 
the  truth :  insomuch,  that  he  who  dares  to  tell  his  case,  ac¬ 
cording  to  the  simple  and  honest  truth,  will,  for  that  very  rea¬ 
son,  if  for  no  other,  fail  in  his  suit.  We  shall  be  delivered  too 
from  those  ever  increasing  swarms  of  foreign  reports  and  trea¬ 
tises,  which  darken  the  very  atmosphere,  by  their  multitude,  and 
generate  their  kind  amongst  us,  and  against  which,  we  must 
either  rise  in  arms,  as  certain  oriental  nations  are  said  to  do 
against  the  flights  of  locusts,  or  else  abandon  our  own  fair  fields, 
and  the  fruits  of  our  own  genial  soil,  to  their  pernicious  ac¬ 
tion. 
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Sir  Edward  Coke*  complains,  in  the  words  of  Solomon, 
that  of  writing  of  books  there  is  no  end.  He  however  wrote, 
and  not  sparingly.  He  also  says,  quoting  Seneca,  “  It  matters 
not  how  many  books  thou  hast,  but  how  good :  multitude  of 
books  do  rather  burden  than  instruct,  and  it  is  far  better,  tho¬ 
roughly  to  acquaint  thyself  with  a  few  authors,  than  to  wander 
through  many.”  f*‘  The  ancient  order  of  argument,”  he  says, 
“  was  altered,  for  formerly  the  citing  was  general,  but  always 
true  in  the  particular,  and  now  the  citing  is  particular,  and 
the  matter  many  times  mistaken  in  general.”  “Few  cases,” 
he  says,  “were  cited  ol  old,  but  very  pithy  and  pertinent;  and 
now,  in  such  long  arguments,  with  such  a  farrago  of  authorities, 
it  cannot  be  but  there  is  much  refuse.  This  were  easily  holpen, 
if  the  matter,  which  ever  iieth  in  a  narrow  compass,  were  first 
discerned,  and  then,  that  every  one,  that  argueth  at  the  bar, 
would  either  speak  to  the  purpose,  or  be  short.”  What  would 
he  say  to  us,  in  this  land  of  common  sense,  w  here  all  the  books 
he  enumerates  would  not  be  missed  off  the  shelves  of  a  young 
attorney,  and  where  the  arguments  of  counsel  are  reported  by 
clouds  of  cyphers,  indicating  nothing  but  the  pages  of  books 
most  commonly  cited  as  law  for  both  sides  ?  Would  he  not  say, 
that  the  evil  required  a  speedy  cure  ? 

The  best  reason  urged  for  the  adherence  to  English  prece¬ 
dents,  is  the  preserving  of  uniformity  amongst  the  sister  States. 
It  has  not,  nor  cannot  answer  this  end.  This  evil  of  divergence 
has  already  begun, ^  and  can  only  be  remedied  by  erecting  the 
standard  of  simple  wisdom,  to  w  hich  all  may  rally :  for  there 
is  nothing  so  uniform  as  truth,  nor  so  simple  as  wisdom.  Folly 
canffot  form  a  bond  of  union  amongst  enlightened  men,  but 
reason  may. 

Of  simplicity,  be  it  observed,  how  ever,  there  are  two  periods. 
The  first,  w  here  uncultivated  human  beings,  with  few7  ideas  and 
few  wants,  pursue,  like  other  gregarious  animals,  the  instinc¬ 
tive  habits  of  their  species.  To  that  state  we  can  no  more 
return,  than  be  again  born  of  our  mothers.  The  other  period 
of  simplicity  is  that  of  mature  wisdom,  where  many  ideas  are 
referred  to  few  and  general  principles.  To  this  we  must  labor 

*  2  Rep.  Pref.  f  10  Rep.  Pref.  Sec,  $T. 

-  See  Judge  Griffith’s  Annual  Register. 
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to  attain  :  to  this  perfection  we  must  endeavor  to  bring  that  law', 
which  is  our  birthright,  our  blessing,  and  our  safeguard.  And 
let  us  lose  no  time ;  the  moment  is  propitious.  Whilst  darkness 
lowers,  and  war  threatens,  and  tyranny  and  superstition  assert 
their  ancient  empire  over  other  nations,  let  us  improve  the 
auspicious  moments  of  peace  and  happiness  to  strengthen  our¬ 
selves  with  institutions  worthy  of  our  destinies. 

Whilst  yet  a  remnant  of  those  patriot  sages  to  whom  we  owre 
the  blessings  we  enjoy,  still  linger  on  the  stage  where  they  so 
nobly  have  discharged  their  part,  let  them  perceive  that  their 
generous  labors  are  not  lost,  and  that  their  children  will  be 
worthy  of  their  bright  inheritance.  It  is  for  this  generation  to 
fill  up  the  outlines  traced  by  the  inspiration  of  their  sires,  until 
the  glowing  canvass  shall  present  one  pure  harmonious  image 
of  enduring  wisdom,  giving  to  all  regenerated  nations  a  model 
of  judicial  polity  equal  to  that  already  exhibited  in  our  political 
institutions.  When  this  is  done,  and  our  untrammelled  juris¬ 
prudence  shall  expand  to  the  measure  of  our  growing  fortunes, 
its  history  w  ill  no  longer  resemble  that  reservoir  or  fountain  so 
oftne  troubled,  and  so  rarely  limpid,  but  rather  be  imaged, 
if  we  must  speak  in  metaphor,  by  a  mighty  river,  which,  in 
some  lonelv  barren  desert,  first  issues  from  its  native  rock. 
When  yet  a  slender  stream,  it  only  serves  to  slake  the  tyger’s 
thirst,  and  that  of  his  fellow  savage  man.  Next  a  foaming 
torrent,  wild  as  the  scenes  through  which  it  drives  its  headlong 
desultory  course.  By  a  predestined  ordinance,  descending  still, 
it  gains  the  fertile  plain.  Uniting  there  with  kindred  waters 
and  tributary  streams,  it  takes  a  milder  aspect,  and  on  its 
polished  surface  stand  reflected,  commerce,  and  arts,  and  all 
that  can  embellish  sublunary  scenes,  till,  last  of  all,  it  feels  the 
ocean’s  swell,  and  bears  upon  its  heaving  bosom  the  wealth  of 
nations  and  treasures  of  the  earth* 
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The  following  appeared  in  the  Atlantic  Magazine  for  February, 
1825,  No.  X.  with  the  signature  of  William  Sampson. 

[It  will  be  seen  that,  in  many  matters  of  political  and  economical  science,  the  corn* 
ductors  of  this  Journal  have  fearlessly  and  unequivocally  avowed  the  doctrines  they 
have  determined  to  maintain.  Free  Trade  and  Free  Opinion  are  the  principles  to 
which  they  are  ardently  attached,  and  from  which  no  sort  of  consideration  will  ever 
induce  them  to  swerve.  But  there  are  questions  less  general,  though  scarcely  less 
important,  respecting  which  a  difference  of  opinion  prevails  among  those  who  contri¬ 
bute  to  the  pages  of  this  Journal.  The  expediency  of  codifying  our  existing  laws  is 
one  of  these  ;  and,  on  this  subject,  we  invite  the  freest  and  fullest  discussion,  leaving 
to  the  disputants  the  choice  of  any  of  the  legitimate  weapons  of  controversy.] 

1.  The  English  Practice :  a  statement  showing  some  of  the  Evils  and  Absurdi¬ 
ties  of  the  Practice  of  the  English  Common  Law,  as  adopted  in  several  of  the 
United  States ,  and  particularly  in  the  State  of  JYew  York.  New  York,  1822. 

2.  A  Dissertation  on  the  JVature  and  extent  of  the  Jurisdiction  of  the  Courts  of 
the  United  States.  By  Peter  S.  Duponceau,  LL.  D.  Philadelphia,  1824. 

Every  friend  to  his  country  must  rejoice  at  the  spirit  of  iq- 
quiry  which  has  gone  abroad,  touching  the  nature  and  condi¬ 
tion  of  our  judicial  system.  The  observation  of  a  Philosophi¬ 
cal  Jurist,  that  the  jurisprudence  of  every  country  lags  behind 
its  civilization  in  all  other  respects,  is  but  too  well  verified 
with  us ;  and  yet,  if  any  country  were  to  form  an  exception,  it 
should  be  ours,  where  there  are  no  conflicting  orders,  no  op¬ 
posing  interests  to  counteract  each  other,  where  the  good  of 
the  whole  is  the  only  object  of  the  laws,  and  the  will  of  the 
People  is  the  law.  Yet,  much  as  our  Revolution  has  advanced 
our  political  constitutions,  it  cannot  be  denied  that  many 
strange  and  grievous  absurdities  still  disgrace  our  laws,  and 
jpr  with  the  great  and  lofty  principles  of  which  they  never 
should  lose  sight. 

The  first  step  towards  real  improvement  is  to  make  truth 
our  guide,  and  to  discard  all  mysterious  and  equivocating 
terms.  When  the  intention  is  honest,  the  language  should  be 
direct,  and  there  is  nothing  more  inauspicious  than  the  use  of 
ambiguous  phraseology. 

The  defect,  and  consequent  abuse  of  language,  has  been  the 
cause  of  mighty  evils,  and  is  the  commonest  source  of  error; 
and  therefore  good  logic  requires  that  every  term  upon  which 
any  argument  is  predicated,  should  be  so  strictly  defined  as  to 
have  an  exclusive  and  appropriate  meaning.  Rut,  with  re¬ 
spect  to  our  laws,  the  reverse  has  been  the  case ;  and  the  most 
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important  of  all  the  terms  belonging  to  the  subject,  without  the 
use  of  which  nothing  can  be  affirmed  or  denied  of  it,  is,  of  all 
others,  the  most  vague,  viz  :  the  common  law.  It  seems  to 
challenge  the  prerogative  which  Ovid  attributes  to  Proteus^ 
when  he  says  : 

Sunt  quibus  in  plures  jus  est  transire  Jiguras. 

And,  as  that  oracular  and  slippery  son  of  the  ocean  was  wont 
to  elude  inquiry,  and  baffle  sense  and  reason  till  he  was  chain¬ 
ed  and  fettered,  so  we  can  never  hope  for  any  rational  certain¬ 
ty  of  what  concerns  us  so  vitally,  till  we  bind  down  this  evan¬ 
escent  and  fleeting  essence,  by  some  clear  and  positive  defini¬ 
tion.  We  know  more  of  what  it  is  not,  than  what  it  is.  It  is 
not  the  civil  nor  the  military  law,  nor  the  marine  nor  the  mer¬ 
chant  law ;  nor  the  natural,  the  national,  nor  the  ecclesiastical 
law,  nor  the  law  of  equity.  It  is  not  common  sense,  unless,  as 
Lord  Coke  tells  us,  that  it  is  “  artificial  common  sense;  but 
not  the  sense  of  common  men  ! 99  Touching  its  origin,  we  find 
learning  and  genius  both  run  mad.  Blackstone  traces  it  back 
to  the  wilds  of  Gaul  and  Germany ;  but  if  we  believe  Lord 
Coke ;  we  owe  it  to  the  fortunate  accident  of  the  second  rape  of 
Helen,  without  which  Troy  would  not  have  been  burned,  nor 
iEneas  have  fled  from  the  flames,  nor  his  great  Grandson, 
King  Brutus,  have  written  that  Greek  book,  of  which  he 
speaks  in  the  preface  to  his  third  report,  as  the  first  foundation 
of  the  Common  Law. 

From  the  number  of  exceptions  as  shown  above,  it  has  little 
pretentions  to  universality.  It  was  never  known  to  any  other 
nation  except  that  southern  half  of  the  Island  to  which  it  was 
revealed  by  King  Brutus,  the  giant-killer.  And  Wm.  Penn 
had  good  reason  to  say,  upon  his  trial  at  the  Old  Bailey,  that 
“if  it  was  common  it  would  not  be  so  difficult  to  produce ;  and 
if  it  was  so  difficult  to  understand,  it  could  not  be  very  com¬ 
mon.”  But  as  the  pedant  derived  the  word  Incus  (a  grove) 
from  non  lucendo,  as  though  it  were  called  light  because  it  was 
dark  ;  so  may  this  have  been  called  common,  because  it  is  so 
uncommon. 

But,  it  may  be  said,  why  fight  with  shadows  ?  None  of  our 
wise  and  eminent  jurists  now  contend  for  the  antiquated  bar¬ 
barity  of  the  Saxon  or  Anglo  Norman  usages.  None  but  the 
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simple  and  ignorant,  now  prattle  about  the  codes  of  the  Inas 
and  Guthruns,  and  the  laws  of  Edward  the  Confessor.  This 
is -not  so.  We  hear  both  judges  and  legislators,  and  men  of 
good  parts,  still  talk  as  if  they  were  full  of  the  old  faith,  and 
therefore  it  is  yet  too  soon  to  give  quarter  to  this  old  and  invete¬ 
rate  enemy  of  common  sense.  It  is  true  that  some  learned 
lawyers  and  judges,  renouncing  the  ancient  superstition,  have 
fixed  a  new  sera  for  the  inception  of  the  common  law,  namely, 
the  middle  of  the  17th  century.  For  instance,  Mr.  Duponceau, 
in  the  work  before  us.  Yet,  with  all  respect  for  such  high  au¬ 
thority,  there  is  something  to  he  said  still.  Mr.  Duponceau  is 
a  scholar  and  an  accomplished  lawyer,  a  zealous  and  disinter¬ 
ested  friend  to  his  country  and  to  mankind ;  hut  if  he  has  over¬ 
thrown  the-  authority  of  Fortescue,  and  Coke,  and  Hale,  and 
Blackstone,  he  has  thereby  shown  that  we  are  no  longer  to  be 
governed  by  the  authority  of  any  great  names.  We  cannot 
help  thinking  that  the  acute  genius  of  that  gifted  writer,  when 
he  declares  himself  against  a  written  code,  must  be  under  a 
bias,  cither  from  an  over-cautious  fear  of  innovation,  or  from 
the  point  of  view  in  which  he  stands  in  a  state  where  unsuccess¬ 
ful  attempts  at  reformation  have  created  a  temporary  re-action. 
46  I  venerate  the  common  lawr,”  he  says,  “not  indeed  the  law 
of  the  Saxons,  Danes,  and  Normans,  not  that  which  prevailed 
in  England  during  the  reign  of  the  Plantagenets,  the  Tudors, 
and  the  Stuarts,  hut  that  which  took  its  rise  at  the  time  of  the 
great  English  revolution,  in  the  middle  of  the  17th  century, 
to  which  the  second  revolution  in  England  gave  shape  and 
figure ;  which  w  as  greatly  improved  in  England,  in  the  reign 
of  William  and  Anne,  and  the  tw  o  first  Georges,  and  which, 
during  the  last  period,  and  since,  has  received  its  greatest  im¬ 
provement  and  perfection  in  this  country,  where  it  shines  with 
greater  lustre  than  has  ever  illumined  the  Island  of  Great 
Britain.  In  former  times,”  he  adds,  “  it  bore  no  resem¬ 
blance  to  what  it  is  now.”  There  is  truth  and  force  in  these 
assertions  :  but  what  do  they  prove?  That  in  this  country  there 
can  be,  truly  speaking,  no  common  lawT,  or  rather  that  ours  is 
not  that  which  goes  in  England  by  the  name  of  “  the  common 
law.”  For  it  is  of  the  essence  of  that  common  law  that  it  he 
immemorial,  or  46  beyond  the  time  whereof  the  memory  of  man 
mnneth  not  to  the  contrary  ;”  and  it  is  settled ,  that  the  memory 
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of  man  runneth  to  the  contrary  of  every  custom  since  Richard 
Coeur  de  Lion  began  to  reign ;  and  to  say  that  any  common 
law  could  be  made  since  this  “  time  of  memory ,”  is  legal 
heresy.  It  is  well,  therefore,  for  this  amiable  author,  that  the 
black  letter  bigotry  is  abated,  or  the  Saxon  devotees  and  Ed¬ 
ward  the  Confessor’s-men,  would  all  cry,  stone  him  for  im¬ 
pugning  their  faith,  which  holds,  that  the  common  law,  through 
all  times,  changes,  and  events,  has  still  been  one  and  the  same  ; 
whether  it  was  Greek  or  Latin,  Celtic  or  Teutonic,  French  or 
English,  Christian  or  Heathen,  Catholic  or  Protestant,  Feudal 
or  Allodial,  Monarchical,  or  Republican.  Many  of  the  princi¬ 
ples  which  we  set  down  to  the  credit  of  the  common  law,  are 
to;;be  found  only  in  statutes  derogatory  of  it.  Such  are  magna 
charta ,  bill  of  rights,  the  statutes  of  treason,  of  bail,  of  habeas 
corpus ,  and  all  those  which  put  an  end  to  the  gross  abuses 
practised  and  perpetrated  under  the  name  and  authority  of  the 
common  law.  Were  we  to  adopt  it  without  those  statutes,  we 
should  still  have  wardship,  marriage,  forfeitures,  aids  to  make 
lords’  sons  knights,  and  to  marry  their  daughters,  homage  and 
escuage,  and  voyages  royal,  witchcraft  and  heresy,  high  com¬ 
mission  court,  star  chamber,  ordeal,  battel,  and  all  the  evils  of 
past  ages  of  ignorance  and  tyranny. 

If  it  be  said  that  our  constitution  recognizes  this  common  law, 
and  that  our  forefathers  in  this  land  claimed  it  as  their  birth 
right — the  answer  is  this: 

Our  fathers  were  like  other  men’s  fathers  in  very  many  repects ; 
and  in  this,  amongst  other  things,  that  they  spoke  the  language 
they  had  learned.  They  had,  however,  a  knowledge  of  their  rights 
and  interests ;  and,  in  this  they  were  most  commendable,  that 
from  the  time  that  they  began  to  know  and  feel  them  they  asserted 
them  manfully.  They  were  unwilling  to  be  taxed  without  their 
own  consent,  and  they  resisted,  at  the  hazard  of  being  punished 
as  mutineers,  rebels,  and  traitors,  by  the  rules  of  the  common  law, 
the  stamp  tax,  and  tea  duty,  and  after  many  unavailing  petitions 
and  supplications  to  their  “  dread  sovereign  after  the  most 
humble  and  submissive  protestations  of  devoted  attachment  to  his 
person  and  government ;  finding  these  disregarded  and  scorned, 
and  their  lives,  persons,  and  property,  threatened  and  attacked, 
they  resolutely  and  valiantly  took  up  arms,  and  finally  declared 
themselves  free  and  independent;  and  from  that  time  their  lan- 
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guage  changed  with  their  condition,  and  we  hear  no  more  of 
those  fulsome  and  servile  formules  which,  whilst  they  remained 
subjects,  they  were  obliged  to  use,  and  without  which  their 
prayers  and  supplications  never  could  have  made  their  way  even 
to  the  lowest  step  of  their  dread  sovereign’s”  throne.  And 
when  from  a  province  they  rose  to  a  state,  and  came  to  form  a 
new  political  constitution,  it  is  rather  remarkable  how  they 
guarded  against  any  thing  like  the  adoption  of  the  English 
common  law.  It  was  not  then,  indeed,  the  moment,  amidst  the 
clash  of  arms  and  the  din  of  war,  to  enter  upon  the  details  of  an 
entirely  new  judicial  code,  and  they  wisely  left  that  to  be  effect¬ 
ed  when  their  independence  should  be  established,  and  peace 
and  security  should  render  it  practicable  and  safe.  *  Indepen¬ 
dence  itself  was  then  but  a  dangerous  and  doubtful  experiment. 
A  political  constitution  was  what  the  exigence  required ;  and 
that  was  no  servile  imitation,  but  a  free  and  original  design. 
It  retained  so  much  of  the  common  and  statute  law  of  England, 
and  so  much  only,  as,  together  with  the  legislative  acts  of  the 
colony,  constituted  the  law  of  the  colony,  rejecting  whatever 
was  repugnant  to  the  spirit  of  that  constitution,  and  specifically 
all  that  could  be  so  construed  as  to  maintain  monarchy  or 
church-establishment.  But  it  contained  another  equally  im¬ 
portant  reservation,  viz.:  that  it  should  be  subject  to  be  altered 
and  modified  by  future  legislation.  To  have  changed  the  course 
and  current  of  the  law  at  that  juncture  would  have  been 
not  only  imprudent,  but  impracticable ;  that  was  deferred  till 
some  more  auspicious  moment.  This  proud  city  and  its  port 
were  still  in  the  possession  of  an  enemy ;  our  independence  w7as 
still  a  doubtful  and  dangerous  experiment.  Civil  strife  and  the 
tumult  of  war  had  not  yet  ceased.  The  heads  of  the  courageous 
statesmen  who  framed  the  Constitution,  were,  by  the  common 
Iawr,  forfeited ;  and  they,  in  return,  struck  off  the  head  of  the 
common  law’ :  for  the  King  is,  according  to  Lord  Coke,  the 
principium  et  finis,  the  beginning  and  the  end  of  the  comm  on  law. 
Did  they  expect  when  they  did  this  that  it  would,  live  so  long 
after?  That  like  the  Hydra  of  Lerna  a  new  head  would  sprout 
out?  or,  like  the  worm  called  Polypus,  it  should  send  forth  new 
shoots  and  regenerate  the  vital  organs  of  which  they  had  de- 

*  The  Constitution  of  New  York  was  made  in  the  year  1 777,  and  these 
observations  apply  particularly  to  that  State. 
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prived  it?  Did  they  mean  to  embalm  it  with  sweet  odors,  like  a 
mummy,  shrunk  and  withered,  or  that  it  should  be  remember¬ 
ed  in  rubrics  and  celebrated  in  homilies?  No  ;  their  fond  pro¬ 
phetic  visions,  through  the  darkness  of  the  tempest  that  lowered 
upon  them,  foretold  that  the  day  might  come  when  their  arduous 
struggles  would  be  crowned  with  full  success,  and  liberty  and 
self-government  be  no  longer  a  problem  ;  when  their  bold  and 
glorious  example  w  ould  be  imitated  ;  and  when  laws  would  be 
given  to  their  regenerated  state,  bearing  the  impress  of  reason 
and  liberty,  and  founded  upon  independent  principles  and  unso¬ 
phisticated  truth.  And  never  could  their  hopes  have  pictured  an 
occasion  so  favorable  as  the  present ;  nor  ever  was  the  want  of 
such  reform  so  manifest :  for,  whilst  our  political  Constitutions 
are  models  of  imitation  to  the  regenerated  nations  that  rise  in 
succession,  and  follow  in  our  orbit,  there  is  not  one  but  would 
turn  in  disgust  from  the  complex  formalities  and  antiquated 
barbarities  that  still  infest  the  administration  of  our  law. 

Let  it  not,  therefore,  be  an  argument  for  eternizing  the  follies 
of  other  times,  that  our  forefathers  claimed  the  common  law  as 
their  birth-right.  If  they  said  so,  it  was  because  they  had  no 
other  phrase.  The  vocabulary  of  freedom  was  then  new  and 
scanty  ;  and  liberty  itself  but  an  embryo.  It  would  be  as  rea¬ 
sonable  to  interpret  the  bill  of  rights,  in  England,  by  the  ser¬ 
vile  addresses  to  King  James,  from  the  cities,  counties,  and  bo¬ 
roughs,  of  which  he  had  great  chests  full  when  lie  was  declared 
to  have  abdicated  his  crown,  and  had  leisure  to  read  them,  for 
the  first  time,  w  hen  he  took  up  his  residence  at  St.  Germain. 

Those  who  went  before  us,  spoke  and  acted  in  the  spirit  of 
their  day ;  we  must  act  and  speak  in  the  spirit  of  our  own. 
We  can  no  longer  equivocate  w  ith  ourselves,  nor  the  nations 
whose  eyes  are  upon  us — some  for  evil  and  some  for  good.  We 
rank  too  high  to  make  it  a  matter  of  indifference  what  our  ju¬ 
risprudence  is.  Even  with  respect  to  our  estimation  abroad,  it 
is  of  importance ;  and  w  hoever  can  feel  for  the  true  glory  of 
his  country,  must  feel  it  to  be  so.  We  may,  it  is  true,  amuse 
ourselves  with  vain  boastings,  and  reiterate  figures  of  rhetoric, 
touching  Gothic  foundations ,  Corinthian  columns ,  and  elegant 
modern  superstructures ;  but,  if  we  would  sustain  our  character 
as  a  nation,  free  and  regenerated,  w7e  must  aw  ay  with  super¬ 
stition,  chicanery,  and  folly. 
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Suppose  that,  as  it  happened  in  the  early  days  of  Greece, 
some  statesman  or  lawgiver  should  set  out  upon  his  travels  in 
search  of  laws  best  suited  to  the  government  of  a  young  Com¬ 
monwealth,  and  with  that  view  should  land  upon  our  shores, 
what  is  the  wise  book  of  Mirjps  that  we  should  spread  open  to  his 
view?  Doubtless,  that  in  which  our  own  youth  are  put  to  learn 
the  elements  and  rudiments  of  their  own  laws — the  four  com¬ 
mentaries  of  Sir  William  Blackstone.  In  the  first  of  them  he 
would  read  of  a  Constitution  that  was  an  ancient  and  venerable 
edifice  till  spoiled  by  the  rage  of  modern  improvement ;  of  sta¬ 
tutes  penned  by  men  of  so  little  judgment,  that  the  learned  had 
much  to  perplex  their  heads  to  make  atonement  between  insen¬ 
sible  and  disagreeing  words.  He  would  read  of  the  inviolability, 
ubiquity,  and  immortality  of  a  monarch  who  is  alone  the  foun¬ 
tain  of  honor  and  office,  justice,  law,  and  mercy ;  from  whom 
all  hold  their  estates  as  from  his  bountiful  gift,  to  be  resumed 
where  the  conditions  are  forfeited,  upon  which  they  are  supposed 
;to  be  by  him  granted ;  and  to  whose  person,  all  born  in  his 
dominion  are  bound  for  life  by  an  allegiance  which  they  never 
can  shake  off,  in  w  hatever  region  of  the  earth  they  may  fix  their 
abode.  Without  his  will,  indeed,  they  cannot  even  migrate ;  with¬ 
out  him,  nothing  is  that  is  :  for  every  thing  is  his  ;  his  kingdom, 
his  people,  his  army,  his  navy,  his  high- w  ay,  his  law,  his  peace, 
his  treasury,  his  parliament ;  all  these  are  the  King’s  by  virtue 
of  his  kingly  prerogative.  He  is,  moreover,  the  supreme  head 
of  the  church ;  and  treason  to  his  person,  even  in  imagination, 
is  punished  by  hanging,  drawing,  and  quartering,  embowel  ling 
alive,  throwing  the  entrails  in  the  face,  and  placing  the  head  and 
four  quarters  at  his  gracious  disposal.  The  stranger  w  ould  then 
learn  the  necessity  of  different  ranks  and  orders,  from  the  Duke 
to  the  beggar  ;  of  hereditary  legislators  and  judges  in  the  last 
resort ;  of  church  dignitaries,  and  degrees,  from  the  Archbishop 
to  the  sexton  and  parish  clerk.  And  well  might  he  be  tempted  to 
inquire  why  these  doctrines  were  inculcated  so  persuasively  into 
the  minds,  and  made  to  compose  the  manual  of  our  youth,  if  it 
were  not  intended  that  they  should  curse  their  fathers  for  having 
traitorously  withdrawn  their  natural  allegiance,  and  sacrile- 
giously  overthrown  the  altars  of  the  common  lawT,  and  the  holy 
alliance  of  the  church  and  state. 

In  the  second  book,  he  w  ould  find  the  whole  doctrine  of  feuds, 
and  services,  and  tenures,  and  villeinage,  and  all  the  usages 
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of  barbarous  times,  dimly  distinguished  through  the  mist  of 
ages — the  abstruse  learning  of  estates,  and  the  strange  fictitious 
methods  of  transferring  them — the  necessity  of  corporal  tradi¬ 
tion  for  the  sake  of  notoriety,  and  the  means  invented  by  the 
clergy  and  judges  to  defeat  that  principle — uses  and  double  uses 
invented  in  the  long  and  frequent  periods  of  civil  wars  and 
bloody  usurpations,  to  prevent  those  forfeitures,  attainders,  and 
confiscations,  to  which  all  that  had  property  were  daily  subject 
and  exposed — the  construction  of  men’s  wills  by  their  intentions, 
provided  the  intentions  agreed  with  the  rules  of  a  law  which 
never  did  agree  with  the  intentions — and  a  thousand  such  sub¬ 
tleties,  in  which  it  would  be  more  honorable  to  be  unskilled  than 
skilled,  if  custom  had  not  thrown  a  mantle  over  their  defor¬ 
mity. 

In  the  third  book  he  would  see  the  remedies  for  civil  wrongs, 
with  all  their  wonderful  changes  :  the  Saxon  plaint  praised  for 
its  unlettered  simplicity ;  the  quaint  formalities  of  the  Norman 
writs,  and  the  process  growing  out  of  them,  requiring  seven 
years  to  bring  a  defendant  to  appear ;  and  also  the  doctrine  of 
special  pleading,  by  which  these  writs  were  almost  sure  to  bo 
quashed  or  abated,  to  the  great  augmentation  of  the  king’s  royal 
revenue.  The  stranger  would  then  be  informed,  that  these  writs 
and  proceedings,  so  much  extolled  as  common  law  institutions 
and  the  wisdom  of  ancient  days,  were  at  length  found  so  im¬ 
practicable  as  to  be  utterly  disused,  and  in  what  manner  they 
were  supplied  by  other  inventions.  He  will  learn  the  very  in¬ 
genious  fictions  by  which  the  king’s  courts  respectively  acquire 
jurisdiction ;  as,  by  supposing  that  the  party  had  broken  a  close 
with  force  and  arms,  and  also  done  the  thing  complained  of ; 
or  that  the  plaintiff  was  the  king’s  debtor ,  and  less  able  to  pay 
his  debt  if  he  sued  in  any  court  other  than  the  king’s  exchequer ; 
or  that  he  was  a  close  prisoner  in  the  prison  of  the  court,  where¬ 
fore  a  process  is  addressed  to  the  sheriff,  to  have  his  body  if  he 
can  be  found  in  the  county  ;  and  if  the  sheriff  return  that  he  can¬ 
not  find  him,  then  another  writ  to  another  county ,  informing  the 
sheriff  of  that  other  county  that  he  cannot  be  found  in  the  county 
where  he  is  m  prison,  but  is  said  to  be  lurking  and  wTandering 
in  his ;  w  herefore  he  is  commanded  to  take  him  if  he  can  be 
found ,  (as  though  he  could  be  at  one  and  the  same  time  in  divers 
places.) 
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How  strange  to  an  unsophisticated  mind  would  appear  the 
subtleties  and  vulgar  contrivances  that  constitute  the  arts  of 
petty  litigation,  with  the  statutes  of  amendments  and  jeofails, 
the  best  of  all  comments  upon  them ;  and  all  the  unnecessa¬ 
ry  war  of  notices,  motions,  rules  and  affidavits,  would  cer¬ 
tainly  astonish  the  seeker  after  knowledge,  and  incline  him 
to  the  opinion  that  Astrea  did  not  lurk  or  wander  in  our 
bailiwicks.  And  what  would  he  think  of  the  parliamenta¬ 
ry  magic  of  the  statute  of  uses ;  of  the  frustration  of  the  in¬ 
tentions  of  a  grantor,  because  it  was  not  expressed  in  his 
deed  that  money  was  in  hand  paid,  when  in  truth  no  such 
thing  was  ever  done,  nor  yet  intended  ?  Would  he  believe  that 
such  a  case  could  exist  in  a  land  of  common  sense  ?  What 
would  he  think  of  a  fine  sur  cognizance  de  droit  comine  ceo 
qu9il  a  de  son  don ,  or  sur  cognizance  de  droit  tantum ,  and  all 
the  phantasmagoria  of  common  recoveries  ;  the  goings  out  and 
comings  in  and  vouching  of  Jacob  Moreland,  who,  in  spite  of 
rotation  in  office,  lias  for  centuries  held  the  lucrative  charge  of 
common  vouchee  ?  He  might  indeed  say  with  Hamlet,  “This 
fellow  might  be  in  his  time  a  great  buyer  of  land,  with  his  sta¬ 
tutes,  his  recognizances,  his  fines,  his  double  vouchers,  and  his 
recoveries,  but  is  this  the  fine  of  his  fines,  and  the  recovery  of 
his  recoveries,  to  have  his  fine  pate  filled  with  fine  dirt  ?” 

If  desirous  of  knowing  how  an  estate  in  land  was  to  be  re¬ 
covered  from  a  wrongful  possessor,  he  must  learn  the  names  of 
each  particular  wrong,  as  disseizen,  abatement,  intrusion,  de¬ 
forcement,  and  so  on ;  of  the  formedon  in  the  descender  and 
reverter  ;  the  grand  assize  and  battle ;  of  writs  of  entry  in  the 
per,  the  cui,  and  the  post .  And  would  he  not  exclaim,  “Oh 
spare  my  aching  sense,  you  craze  my  brain  Then  he  might 
he  consoled  with  that  most  happy  and  beneficial  method  called 
ejectment ,  invented  by  the  courts  for  the  avoiding  the  difficulties 
and  impracticable  nature  of  those  ancient  and  hepraised  writs, 
by  the  representation  of  a  farce,  which  may  be  aptly  entitled 
the  Triumph  of  the  Common  Law,  and  in  which  the  dramatis 
personae  are  as  follows  : 

The  lessor  of  the  plaintiff,  a  real  person,  w  ho  seeks  to  reco¬ 
ver  his  land. 

James  Jackson ,  an  ideal  person,  who  is  supposed  to  take  a 
lease  and  enter  upon  the  land,  and  is  called  lessee  of  the  plaintiff. 
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John  Tlirustout ,  an  ideal  person,  who  being  of  more  tauscu- 
]ar  force,  thrusts  the  other  ideal  person  out;  but  being  sorry 
for  what  he  has  done,  writes  a  letter  to  the  tenant  in  possession, 
that  he  must  defend  his  own  possession,  as  he  means  to  be  off. 

The  defendant,  areal  person,  who, on  receiving  the  ideal  let¬ 
ter  from  the  ideal  Thrustout,  being  much  affected  by  its  con¬ 
tents,  applies  to  the  court  to  be  admitted  to  defend  his  own 
cause. 

The  judges,  real  persons,  who  indulge  the  defendant,  on  con¬ 
dition,  however,  that  he  will  confess  three  ideal  things,  viz. 
lease,  entry,  and  ouster. 

The  most  affecting  scene,  where  the  defendant  balances  be¬ 
tween  his  conscience  and  his  interest :  for  if  he  w  ill  not  confess 
the  three  lies,  though  the  real  plaintiff  is  nonsuited  as  against 
him,  yet  he  gets  judgment  against  the  ideal  person  Thrustout, 
and  he,  the  real  defendant,  is  for  that  cause  turned  out  of  pos¬ 
session.  He,  therefore,  yields  to  the  temptation,  complies  with 
the  desire  of  the  court,  and  openly  declares  the  three  lies  to  be 
three  truths,  and  having  so  qualified  himself  to  appear  in  the 
temple  of  justice,  he  is  admitted  to  do  so  in  the  place  of  the 
ideal  man.  And  the  triumph  of  the  Common  Law  over  common 
sense  being  thus  assured,  she  enters  with  a  train  of  sergeants,  outer 
and  inner  barristers,  attorneys,  special  pleaders,  prothonotaries, 
secondaries,  masters,  clerks,  pledges,  and  summoners,  amongst 
whom  are  the  twin  brothers  John  Doe  and  Richard  Roe,  and 
their  twin  cousins,  John  Den  and  Richard  Fen.  These  take 
their  station  in  the  front,  whilst  Truth  and  Common  Sense  are 
discovered  in  the  back  ground,  in  chains,  weeping.  If  the 
stranger  were  to  told  that  this  was  a  most  beneficial  fiction, 
invented  by  the  wisdom  of  the  judges  to  avoid  the  difficulty  of 
the  proceedings  under  the  ancient  common  lawr  writs  and  pro¬ 
cesses,  what  would  he  think  of  the  evil  genius  of  that  law  which 
offered  but  the  choice  of  perplexity  or  folly  ? 

As  soon  as  our  traveller  was  made  sensible  of  the  superior 
advantages  and  benefits  of  this  proceeding,  he  might  be  told 
of  the  fiction  of  the  action  of  trover  to  try  the  truth  of  sales 
by  supposing  the  goods  to  have  been  lost  and  found  as  the  only 
way  to  “  eviscerate  the  truth,”  of  the  great  virtues  of  et  ceteras 
and  videliccts,  quod  cums  and  absque  hoes,  and  the  nonsuiting 
qualities  of  vi  et  armis ;  of  the  necessity  of  declaring  that  there 
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was  force  and  arms  where  there  was  none,  and  that  a  close 
was  broken  where  where  was  none  to  break ;  why  ships  are 
laid  up  under  the  charge  of  an  officer  called  a  scilicet  or  a 
to  wit  in  St.  Martins  in  the  field,  or  in  the  town  of  Schoharie, 
and  for  brevity’s  sake  he  might  be  referred  to  that  indispensable 
work  in  every  American  lawyer’s  library,  the  ten  volumes  of 
Mr.  Wentworth’s  pleadings,  as  a  table  of  reference  to  the  copi¬ 
ous  stores  of  precedents.  But,  would  he  not  then  stand  petrified 
as  though  he  had  seen  the  Gorgon’s  head  with  all  its  twisted 
serpents  !  and  would  he  not  wonder  how  any  system  of  juris¬ 
prudence  could  have  assumed,  as  the  basis  of  its  practical  ad¬ 
ministration,  the  utter  exclusion  of  truth  in  all  its  forms  and 
proceedings  ? 

In  the  fourth  book,  he  would  find  a  summary  of  the  wars  be¬ 
tween  the  ancient  common  law  and  the  statutes ;  how  the  statute 
repealed  the  common  law,  and  the  common  law  undermined  the 
statute ;  how  hardly  those  acts  that  protect  the  life  and  liberty 
of  the  subject  were  won  from  prerogative  and  despotism,  from 
trembling  usurpers  and  excommunicated  monarchs,  w  ho  in  their 
w  eaker  moments  and  precarious  situations,  were  reduced  to  the 
necessity  of  granting  to  their  subjects  the  benefit  of  the  law,  the 
tidal  by  jury,  liberty  of  speech,  and  the  right  of  petitioning,  and 
such  other  happy  and  boasted  privileges;  he  would  see  on  one 
hand,  a  sanguinary  code,  the  denial  of  counsel  to  address  a  jury 
for  a  prisoner  standing  at  the  bar  for  life  or  death ;  and  on  the 
other,  guilt  and  atrocity  after  the  fullest  proof  and  conviction,  ex- 
ultingly  triumphing  over  the  justice  of  the  law,  by  the  misspell¬ 
ing  of  a  w  ord,  or  the  leaving  out  of  a  letter,  as,  the  w  riting 
of  undertood  for  understood,  and  other  such  things,  passing  all 
understanding.  He  would  see  in  every  page  the  vestiges  of  ancient 
bigotry  and  persecution,  against  Jews  and  Quakers  and  Dis¬ 
senters,  Non-Conformists,  Heretics,  Witches  and  Papists,  and 
many  running  sores  not  yet  closed  nor  cicatrised,  and  evils  yet 
menacing  and  u  potentially  existing,”  which  bad  times  and  cor¬ 
rupt  judges  may  again  call  into  activity,  and  as  he  contemplated 
*  the  dreadful  accidents  by  flood  and  field”  to  which  the  most 
favorable  changes  have  been  due,  and  all  the  wounds  and  gashes 
which  are  visible  upon  the  body  of  this  common  law,  some  be¬ 
fore,  and  some  behind,  as  the  honor  of  the  day  happened  to  be 
lost  or  W'On,  might  he  not  say,  this  may  have  been  a  “  champion 
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grim,”  but  not  “  a  leader  sage,”  and  might  not  this  disappointed 
Greek  return  at  length,  reconciled  to  the  dominion  of  the  Turk? 
For  though  he  might  with  truth  be  told,  that  the  great  abuses 
of  past  times  had,  through  the  wisdom  of  our  legislature,  and 
of  upright,  patriotic,  and  enlightened  judges,  been  gradually 
corrected,  and  that  gradual  rejormation  would  still  farther  pro¬ 
ceed,  and  in  time  be  effected  through  succeeding  decisions  of  the 
bench,  as  questions  may  arise  before  them,  yet  would  he  be  satis¬ 
fied  with  such  an  answer  ?  Would  it  appear  wise  or  safe  to  a 
philosophic  mind  to  have  the  law  depend  upon  the  accidental 
occurrence  of  doubtful  litigation,  or  that  particular  cases  should 
make  the  general  law,  and  that  some  victim  must  be  devoted  to 
the  establishing  of  every  principle,  and,  Curtius-like,  throw 
himself  into  the  yawning  gulph.  It  is  for  these  reasons  that 
we  feel  ourselves  bound  to  declare  in  favor  of  a  written  code. 

We  shall  conclude  by  strongly  recommending  the  reading  of 
6i  The  English  Practice,”  the  first  work  at  the  head  of  this  ar¬ 
ticle,  where  many  practical  abuses,  very  easy  to  be  remedied, 
are  pointed  out  with  candor  and  precision.  Its  being  imputed 
to  the  pen  of  Mr.  Henry  Sedgwick,  is  in  itself  the  highest  re¬ 
commendation. 

WILLIAM  SAMPSON. 


[FROM  THE  STEW  YORK  NATIONAL  ADVOCATE.] 

To  Counsellor  Sampson,  New  Fork: 

Dear  Sir  :  I  am  glad  to  find  that  your  proposal  for  a 
condensation  of  the  law  is  likely  to  be  adopted  among  us.  In 
Great  Britain,  in  Louisiana,  and  in  New  York,  the  experiment 
is  now  making,  and  its  obvious  necessity  will  force  it  to  be 
adopted  elsewhere. 

I  have  attended  to  the  objections  made  to  the  plan  by  many 
of  the  older  members  of  the  legal  profession,  but  I  cannot  yet 
acknowledge  that  they  have  changed  my  opinion.  It  is  said, 
that  to  digest  or  codify  the  principles  of  law,  so  far  as  they 
have  been  determined,  will  save  no  labor  to  the  profession. 
Cases  must  still  be  resorted  to,  to  ascertain  the  shades  of  dif¬ 
ference  in  those  that  have  been  decided,  from  those  that  arise 
afresh.  Mere  general  principles,  so  plain  as  to  be  at  once  ac¬ 
knowledged,  will  be  too  loose  for  practical  purposes.  To  this  I 
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reply,  that  reported  cases  may  all  be  reduced  to  two  classes  : 
1st,  Those  which  serve  as  the  basis  of  general  principles; 
2d,  Those  which  contain  circumstances  of  limitation,  enlarge¬ 
ment,  or  variation,  that  render  the  application  of  general  prin¬ 
ciples  difficult,  or  that  compel  them  to  be  modified  when  applied 
to  cases  before  the  court.  Under  these  two  heads  all  cases  what¬ 
ever  may  be  classed.  Now,  it  is  manifest,  that  by  a  code,  or 
digest,  we  save  all  the  first  class,  and,  by  introducing  the  more 
obvious  limitations  of  the  general  rule,  we  render  useless  a  great 
part  of  the  second  class.  If  we  cannot  do  every  thing  that  is 
wished  for,  are  we  to  abandon  all  improvement  in  despair,  and 
do  nothing  ? 

It  has  been  said,  that  cases  almost  without  number  have 
occurred,  have  been  reported,  and  must  be  consulted  by  French 
jurists,  since  the  adoption  of  the  Code  Napoleon.  I  dare  say  it 
is  so ;  new  forms  and  variations  in  the  contracts  of  commercial 
society,  arising  out  of  new  circumstances,  will  be  of  perpetual 
occurrence.  The  gentlemen  of  the' bar  may  rest  assured,  that 
business  and  clients  will  not  be  annihilated  by  any  improvement 
in  the  code,  or  digest.  But  the  labor  of  reading  and  of  citing 
the  cases  which  form  the  basis  of  the  principles  enacted  in  the 
Code  Napoleon,  will  have  been  taken  away,  and  if  much  labor 
still  remains,  much  has  been  saved. 

It  is  said  the  best  digest  or  code  we  can  make,  will  only  serve 
as  a  new  starting  place,  and  that  cases  will  go  on  accumulating 
and  reports  multiplying,  as  heretofore.  Granted.  But  is  it 
nothing  that  we  have,  or  can  have  if  we  please,  a  new  starting 
place  every  half  century,  leaving  behind  us  the  accumulated 
rubbish  of  years’  proceedings  ?  Is  it  nothing,  that  our  pockets 
are  no  longer  burthened  with  the  expense  of  buying,  or  our 
time  occupied  with  the  wearisome  consulting,  and  our  libraries 
discharged  of  the  dreadful  accumulation  of  volume  upon  volume 
of  cases  rendered  useless  by  such  a  digest  ? 

It  is  strange  that  the  gentlemen  of  the  profession  should  be 
so  averse  to  a  code,  or  digest,  unaccompanied  with  cases,  when 
they  hail  the  appearance  of  a  digested  volume  on  a  particular 
portion  of  law  with  all  the  cases  included,  and  at  full  length  ! 
Suppose  Mr.  A.  B.  publishes  a  digest  of  the  law  of  Lien,  of 
Limitation,  of  Partnership,  of  Baron,  and  Feme,  &c.  Mr. 
A.  B.  although  an  excellent  compiler,  having  no  authority  an- 
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ncxed  to  his  name,  is  compelled  to  cite  very  fully  all  the  cases 
from  whence  his  principles  are  deduced.  Now  this,  though 
necessary,  is  dreadfully  burthensome,  for  every  lawyer  already 
possesses  the  same  cases  among  his  collection  of  reports,  and 
he  thus  buys  over  again  a  quantity  of  matter  which  he  has 
bought  already.  But  suppose  these  principles  to  be  enacted  by 
a  legislature,  then  would  Mr.  A.  B’s  volume  be  reduced  to  half 
a  dozen  intelligible  pages,  by  thus  conferring  on  the  principles 
that  authority  and  sanction  which  Mr.  A.  B.  can  only  confer 
by  an  expensive  and  laborious  collection  and  re-publication  of 
the  cases  from  whose  purview*  he  has  deduced  them.  Strange 
that  it  should  be  a  nuisance  to  enact,  by  competent  authority, 
half  a  dozen  pages  of  common  sense,  and  that  it  should  be  me¬ 
ritorious  to  publish  them  with  the  weight  of  two  or  three  hun¬ 
dred  decided  cases  hanging  about  their  necks  1 

But,  in  good  truth,  so  far  as  I  am  concerned,  I  leave  the 
gentlemen  of  the  bar  out  of  the  question  ;  w  hether  a  short  and 
intelligible  code  would  save  them  trouble,  or  not,  is  a  matter 
of  indifference,  but  it  is  to  me  of  minor  importance.  In  the 
present  state  of  the  law*,  it  is,  like  orthodoxy  in  religion,  a 
mystery.  Where  reason  ends,  faith  begins.  None  of  the  unini¬ 
tiated  can  enter  even  the  vestibule  of  the  temple.  Law  ought  to 
be  not  a  branch  merely,  but  the  chief  branch  of  social  ethics. 
Society  know  s  nothing  about  it,  but  by  means  of  the  lawyers. 
A  digested  code  of  plain,  undeniable,  legal  principles,  founded 
on  the  morality  of  common  sense,  applied  to  every  day  trans¬ 
actions,  might  render  the  whole  community  w  iser,  better,  more 
prudent,  more  cautious,  and  less  litigious.  Why  w  ould  it  not 
be  as  useful  to  peruse,  as  Hutchinson,  or  Beattie,  or  Palcy  ?  It 
would  be,  assuredly,  better  considered,  more  practically  useful, 
and  more  authoritative  than  these  systems  of  school  boy  mora¬ 
lity.  Bleu  would  better  be  able  to  judge  when  they  ought,  and 
when  they  ought  not  go  to  law  ;  they  would  be  better  jurors, 
better  arbitrators,  wiser  and  better  citizens.  If  we  can  teach 
ethics  to  school  boys,  is  there  any  insuperable  difficulty  in  in¬ 
structing  sensible  and  well  educated  men  ? 

I  should  be  glad  these  points  would  receive  farther  discussion, 
and  I  submit  them  to  your  better  judgment,  being  with  great 
respect,  dejjir  sir,  your  friend  and  humble  servant. 

THOMAS  COOPER,  M.  D. 
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To  Judge  Cooper,  President  of  Columbia  College ,  S.  C. 

Dear  Sir  :  I  have  read  the  letter  you  were  pleased  to  address 
to  me  through  the  New  York  National  Advocate  of  this  morning. 
If  I  did  not  know  how  little  you  value  compliments,  I  should 
thank  you  for  the  honor ;  but,  to  the  point.  I  cannot  better 
answer,  than  by  communicating  through  the  same  channel,  the 
following  notice,  by  a  celebrated  French  jurist,  of  Mr.  Dupon- 
ceau’s  valedictory  address  to  his  Law  Academy,  Philadelphia, 
£2d  April,  1823,  extracted  from  the  Revue  Encyciopedique. 
I  translate  it,  that  it  may  be  seen  by  every  American  reader 
with  what  vigorous  brevity  this  foreign  lawyer  has  compre¬ 
hended,  in  4  octavo  pages,  the  spirit  of  the  work,  and  the  me¬ 
rits  of  the  question. 

The  object  of  the  author  of  this  dissertation,  (observes  Mr. 
Dupin)  has  been  to  treat,  ex  prof  esso9  a  question  of  American 
jurisprudence,  which  has  given  rise,  in  his  own  country,  to  a  va¬ 
riety  of  opinions.  Although  the  subject  must,  with  foreigners, 
lose  much  of  its  importance,  still  a  discussioiynvolving  the  entire 
system  of  jurisprudence  of  the  United  States,  cannot  be  with¬ 
out  its  interest  to  those  who  like  to  know  what  is  doing  by  foreign 
nations  in  the  way  of  legislation.  The  question  is,  whether  the 
United  States  have  Common  Law?  The  phrase  refers  to  the 
common  law  of  England,  which  our  author  defines  after 
this  manner  :  By  the  common  law  in  England,  is  understood, 
a  metaphysical  essence,  which  originally  consisted  of  certain 
feudal  traditional  customs,  but  which  has,  by  the  force  of  events, 
been  extended  and  identified  with  the  government  of  the  country, 
which  regulates  the  prerogative  of  the  king  and  rights  of  the 
subject,  and  is  considered  as  the  source  of  various  jurisdictions, 
which  makes  part  of  all  the  political  and  civil  institutions,  and 
is  connected  with  every  thing  that  relates  to  the  government  of 
the  nation. 

Is  the  Common  Law  the  law  of  the  United  States?  On  the 
first  formation  of  the  Colonies,  the  founders  brought  with  them 
the  Common  Law,  which  every  Englishman  regards  as  his 
birthright ;  but  each  colony  judged  for  itself,  what  parts  of  it 
were  fitted  to  its  new  situation,  and  either  by  legislative  pro¬ 
visions  or  judicial  decisions,  or  usage  and  practice,  adopted 
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certain  parts  and  rejected  others ;  so  that  in  no  State  of  the  Union 
was  the  whole  of  it  received ;  some  adopted  what  others  rejected. 
Under  this  diversity  of  Common  Law,  the  most  that  can  be  said 
is,  that  it  is  the  law  of  each  State  on  every  matter  where  it  has 
not  been  derogated  from ;  but  the  Common  Law  of  one  State,  is 
not  the  Common  Law  of  another,  much  less  of  the  United 
States. 

The  American  Revolution  has  furnished  a  decisive  argument 
to  those  who  are  opposed  to  the  Common  Law  of  England. 
It  has  made  constitutions  the  basis  of  legislation,  and  thence¬ 
forth  the  constituted  authorities  have  had  to  look  to  their  con¬ 
stitutions  and  the  legislative  acts  which  have  developed  their 
principles,  for  the  foundation  and  measure  of  their  powers. 

The  author  admits  that  the  judiciary  of  the  Union  cannot 
derive  any  jurisdiction  from  the  Common  Law,  but  is  confined 
to  that  which  the  constitution  has  delegated  to  it ;  but  he  thinks 
that,  within  the  constitutional  circle,  it  may  exercise  a  juris¬ 
diction  by  application  of  the  Common  Law  as  rule  in  civil  and 
criminal  cases  ;  and  that,  under  this  two- fold  relation,  there  is 
an  American  Common  Law7,  which  is  nothing  else  than  the 
English  Common  Law,  perfected.  He  enumerates  among 
the  most  important  of  the  improvements  alluded  to,  not  the 
toleration,  but  the  equality  of  religious  faith  and  worship ;  the 
liberty  of  the  press,  secured  not  by  the  absence  of  prohibitory 
law,  but  by  constitutional  sanctions  :  the  right  of  counsel  to 
every  person  under  accusation :  the  benefit  of  habeas  corpus, 
better  guaranteed  than  in  England,  from  its  being  made  the 
right  and  duty  of  the  judge  to  examine  into  the  truth  and  reality 
of  the  fact  imputed  to  the  prisoner ;  the  substitution  of  mitigated 
punishment,  in  the  place  of  those  barbarous  inflictions  and  for¬ 
feitures  which  disgrace  the  English  code  :  the  prison  system, 
chiefly  that  of  Pennsylvania,  which  has  gone  near  to  realize 
the  hopes  of  the  philanthropist. 

The  author  also  felicitates  his  fellow  citizens  on  the  progress 
of  their  civil  jurisprudence,  the  rights  of  primogeniture  being 
entirely  abolished,  and  the  ancient  feudal  system  only  to  be 
traced  by  a  few  vain  forms  and  unmeaning  phrases  :  the  in¬ 
extricable  labyrinth  of  English  practice  made  plain,  and  the 
enormous  expense  diminished,  and  justice  rendered  accessible 
to  the  poor  as  well  as  to  the  rich. 
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Let  us  hope  that  these  liberal  principles  may  he  realized  and 
co-ordained  in  written  codes,  and  that  if  such  be  the  benign 
legislation  of  Americans,  that  it  may  he  found  amongst  them¬ 
selves,  without  their  having  any  need  to  recur  for  the  knowledge 
of  it  to  the  decision  of  English  judges,  a  serious,  but  inevitable 
evil,  so  long  as  they  are  willing  to  submit  to  that  traditional  legis¬ 
lation  called  the  Common  Law. 

It  is  indeed  a  prodigy,  that  such  usages,  transmitted  by  vague 
and  uncertain  tradition,  from  age  to  age,  without  other  au¬ 
thority  than  judicial  decisions,  should  have  held  their  ground 
so  long.  This  prodigy  is  only  to  be  accounted  for  by  the  con¬ 
centration  of  all  judicial  authority  at  Westminster,  in  the  persons 
of  twelve  judges,  who  meet  and  confer  on  doubtful  cases,  and 
so  preserve  that  uniformity  essential  to  their  jurisprudence,  but 
which  can  hardly  be  maintained  in  the  United  States,  were  there 
are  already  twenty  four  superior,  and  an  infinity  of  inferior 
tribunals,  scattered  over  an  immense  extent  of  territory,  and 
where  the  Supreme  Court  of  the  United  States  has  but  a  limited 
jurisdiction,  embracing  but  a  few  objects  of  national  concern. 

The  divergence  of  the  state  courts  must  soon  become  extreme 
unless  they  cease  to  rely  upon  these  blind  traditions,  and  it  is 
to  be  feared  that,  so  far  from  being  emancipated,  they  will  every 
day  be  more  and  more  constrained  to  use  this  borrowed  light, 
and  take  as  precedents  obligatory  upon  them,  decisions  made  for 
another  people  under  a  constitution  quite  different,  and  in  most 
essential  things,  opposite  to  their  own.  Nor  can  this  Common 
Law,  transplanted  in  another  soil,  have  any  of  those  supposed 
advantages  that  alone  in  the  eyes  of  Englishmen  compensate 
for  its  many  and  shocking  defects  and  extravagancies  ;  though 
it  maj  continue  for  a  time  to  find  favor  with  the  English,  as  a 
tradition  of  national  antiquities,  notwithstanding  that  it  com¬ 
pounds  together,  in  a  mighty  chaos,  the  monuments  of  their  liber¬ 
ties,  with  the  barbarous  feudality  of  the  middle  ages.  Time  has, 
in  England,  affixed  its  seal  to  this  unnatural  alliance,  and  these 
inconsistencies  are  woven  into  the  habits  and  manners  of  the 
people.  The  heterogeneous  elements  are  so  intermixed,  that  it  is 
supposed  impossible  to  reform  any  part  without  tearing  up  by 
the  roots  the  ancient  liberties  of  England  ;  but  the  Americans 
have  no  such  motives  for  upholding  this  superstition.  Better 
for  them  are  the  recollections  of  their  glorious  Revolution  than, 
ft 
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national  antiquities.  They  can  have  better  security  for  their 
civil  and  political  rights  than  obscure  traditions  from  beyond 
the  seas.  It  is  by  written  and  unequivocating  constitutions  they 
will  protect  that  liberty,  which,  in  defiance  of  those  traditional 
doctrines,  they  had  the  courage  to  achieve.  It  is  worthy  of  them 
to  establish  a  legislation  in  the  true  spirit  of  their  fundamental 
compact ;  all  the  elements  are  in  their  own  possession.  There 
is  but  one  tiling  that  they  should  copy  from  England,  and  that  is 
in  all  their  institutions  to  uphold  their  own  individualities.  This 
is  more  worthy  of  them  than  the  seeking  the  rules  of  their 
judicial  decisions  in  the  judgments  of  foreign  tribunals. 

I  shall  add  nothing  of  my  own  to  these  sagacious  observations. 
It  is  to  our  excellent  and  accomplished  friend,  Mr.  Duponceau, 
that  I  am  obliged  for  the  knowledge  of  this  article,  and  for  some 
pleasant  observations  in  his  own  happy  and  delicate  style. 
What  impressions  Mr.  Dupin’s  unsophisticated  criticisms  may 
make  upon  the  author,  I  cannot  presume  to  say  :  but  Mr.  Du¬ 
ponceau  will,  at  all  events,  admit  that  the  reviewer  has  under¬ 
stood  his  arguments  and  answered  them  as  pointedly  as  they 
are  put. 

Yours  with  due  respect, 

WILLIAM  SAMPSON. 


The  following  article,  from  the  Charleston  Mercury,  dated  July  28, 
appeared  in  the  Evening  Post,  and  is  inserted  by  the  Compiler 
as  a  connecting  link  in  the  correspondence. 

We  have  perused  with  much  curiosity  Judge  Cooper’s  letter 
to  Counsellor  Sampson,  of  New  York,  upon  the  subject  of  a 
condensation  or  codification  of  our  Common  Law.  It  is  true, 
that  the  experiment  has  been  made  in  Louisiana,  but  we  are  not 
aware  that  it  has  been  attempted  either  in  England  or  New 
York.  We  have  seen  nothing,  either  in  the  proceedings  of  the 
British  Parliament,  or  of  the  Legislature  of  New  York,  which 
justifies  the  supposition.  At  all  events,  it  would  be  prudent  in 
the  State  of  South  Carolina  to  await  the  issue  of  the  experiment 
in  other  States,  before  it  ventured  itself  upon  so  important  and 
extensive  an  innovation.  In  our  humble  opinion,  the  scheme  of 
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simplifying,  or  reducing  to  certain  fixed  principles  tlie  whole 
system  of  common  law  by  legislative  enactment,  is  not  only 
extremely  difficult,  but,  even  if  it  was  perfectly  feasible,  would 
be  useless  and  unavailing.  The  Code  Napoleon  itself,  the  great 
model  of  all  these  schemes,  is  already  beginning  to  be. super¬ 
seded  and  lost  sight  oh  in  the  multiplicity  of  judicial  decisions 
which  have  arisen  under  it.  In  the  course  of  twenty  or  thirty 
years  more  its  authority  will  probably  be  entirely  lost,  and  the 
principles  of  law  be  looked  for  only  in  the  decisions  of  the 
courts.  A  similar  result  would  inevitably  follow  the  simplifi¬ 
cation  of  the  common  law  in  South  Carolina.  If  we  suppose 
the  digest  enacted,  there  would  be  nothing  certain  in  any  one 
principle  laid  down  until  its  true  meaning  had  been  explained 
by  tlrn  Court  of  Appeals.  The  decision  of  that  court  would 
then  become,  in  fact,  the  true  principle  ur  rule  of  conduct,  and 
so  with  every  case  which  may  arise  under  every  principle  con¬ 
tained  in  the  digest.  The  opinion  of  the  court  upon  the  digest, 
and  not  the  digest  itself,  becomes  the  law.  Cases  begin  again 
to  be  reported,  consulted,  and  relied  on  by  the  lawyers,  and 
thus,  in  a  very  few  years,  the  whole  system  will  degenerate 
into  its  present  form,  and  become  lost  and  buried  in  the  accu¬ 
mulated  volumes  of  recorded  cases. 

This  is  admitted  by  Judge  Cooper.  But,  in  reply,  he  asks: 
“  Is  it  not  an  advantage  to  have  a  new  starting  place  every 
half  century  Here  then  we  see  that,  even  in  his  own  opinion, 
the  digest  would  necessarily  he  useless  every  fifty  years,  and 
would  require  to  be  renewed  by  fresli  legislative  enactments. 
What  kind  of  legislation  is  this  for  all  the  various  and  multi¬ 
form  concerns  of  a  whole  community  ?  It  may  he  well  enough 
to  digest  statute  law  every  now  and  then,  because  many  of  our 
statutes,  being  of  a  local  and  occasional  character,  soon  expire 
and  become  obsolete,  and  only  serve  to  accumulate  rubbish. 
But  before  we  think  of  digesting;  the  common  law,  so  as  to 
adapt  it  to  all  the  complicated  concerns  of  a  whole  people,  it 
would  be  necessary  to  alter  the  condition  of  society,  and  the 
very  elements  of  human  nature.  Before  a  code  of  fixed  princi¬ 
ples  could  be  introduced,  mankind  must  be  made  of  the  same 
mind  ;  to  follow  the  same  pursuits,  to  attend  to  the  same  objects, 
and  to  be  governed  generally  by  the  same  rules  of  conduct.  A 
code  of  this  kind,  therefore,  may  answer  very  well  for  tlie  go- 
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vernment  of  the  army  and  navy ;  for  the  government  of  ma¬ 
sonic  institutions,  or  of  local  societies  established  for  particular 
objects ;  but  it  can  never  be  made  to  apply  to  a  whole  people, 
infinitely  diversified  in  opinions,  occupations,  and  pursuits. 

Judge  Cooper  says :  “  The  present  state  of  the  law,  like 
orthodoxy  in  religion,  is  a  mystery.  Where  reason  ends,  there 
“  faith  begins.”  Upon  this  we  only  remark,  that,  however 
mysterious  the  law  may  be,  it  is  not  inexplicable  to  those  who 
pursue  it,  and  that  under  our  common  law,  as  it  stands,  pro¬ 
perty  has  been  secure,  and  society  prosperous.  Reason ,  we 
apprehend,  has  not  yet  ended  in  relation  to  law  ;  and  if  society 
entertains  “faith”  in  the  general  administration  of  justice, 
according  to  the  rules  of  the  common  law,  it  is  because  faith 
concurs  with  reason,  in  assuring  them  of  the  wisdom  and  utility 
of  the  system.  Who  could  attach  any  value  to  such  an  unstable 
scheme  ?  Who  would  give  any  thing  for  a  system  which,  by  the 
declaration  of  its  projector,  would  be  liable  every  fifty  years  to 
fall  back  into  the  very  form  which  it  is  intended  to  regenerate, 
and  to  be  involved  in  all  the  confusion  which  it  is  intended  to 
remove  ? 


To  Doctor  Cooper,  President  of  Columbia  College ,  8.  C. 

Dear  Sir  :  My  absence  from  home  on  your  return,  deprived 
me  of  the  advantage  of  conversing  fully  with  you  upon  our  fa¬ 
vorite  subject.  I  shall,  however,  with  your  leave,  continue  our 
correspondence  through  favor  of  Mr.  Noah. 

I  meant  to  have  spoken  to  you  of  an  article  copied  into  the 
Evening  Post  of  the  13th  instant,  from  the  Charleston  Mercury, 
in  which  you  are  taken  to  have  conceded,  that  the  digest  you  re¬ 
commend  so  strongly,  would,  in  the  course  of  every  fifty  years, 
become  quite  useless,  because,  in  your  letter  to  me  of  the  13th 
ultimo,  through  the  New  York  National  Advocate,  you  ask, 
whether  it  would  not  be  an  advantage  to  have  a  new  starting 
place  every  half  century. 

I  have  not  your  letter  by  me,  but  the  image  it  conveyed  to 
me  was  I  thought,  a  happy  illustration  :  it  was  that  of  a  mari¬ 
ner,  who,  avoiding  the  errors  of  a  long  reckoning,  takes  a  fresh 
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departure  from  an  ascertained  point.  But  it  is  not  by  word 
catching  that  such  important  subjects  should  he  treated  ;  and  I 
must  say,  without  flattery,  that  the  directness  of  your  modes  of 
thought  and  expression  would  be  better  worthy  of  imitation  than 
of  cavil,  by  all  of  us,  and  particularly  by  the  younger  part,  of 
which  I  presume  the  writer  of  this  article  to  be ;  but  if  he  be 
one  ingenui  pudoris ,  he  will  be  the  fittest  to  correct  his  own 
conceits. 

But  let  me  observe  to  you,  that  this  idea  of  yours  lias  been 
anticipated  by  the  very  excellent  report  made  to  the  Legislature 
of  Louisiana  by  Messrs.  Livingston,  Derbigny,  and  Lislet,  of 
New  Orleans,  the  committee  charged  with  the  revision  of  their 
civil  code.  Their  proposal,  which  is  now,  I  understand,  become 
law,  was  thus  :  That  in  order  to  preserve  the  fixed  character  of 
the  law,  and  secure  the  benefit  of  progressive  improvement, 
the  judges  shall,  in  all  cases  that  cannot  be  brought  within  the 
purview  of  the  code,  determine,  as  amicable  compounders  were 
authorized  to  do,  according  to  the  dictates  of  natural  equity ;  but 
that  such  discretionary  judgments  should  have  no  force  as  pre¬ 
cedents,  unless  sanctioned  by  the  legislative  will :  and  that,  in 
order  to  obtain  that  sanction,  they  should  lay  before  the  General 
Assembly  a  circumstantial  account  of  every  case,  where  they 
have  thought  themselves  obliged  to  recur  to  the  use  of  the  dis¬ 
cretion  thus  given :  while  regular  reports  are  to  be  made  by  a 
commissioned  officer,  to.  enable  the  legislative  body  to  explain 
ambiguities,  supply  deficiencies,  and  correct  errors  that  may  be 
discovered  in  the  laws,  by  the  test  of  experience  in  their  opera¬ 
tion  ;  so  that  these  decisions  may  be  the  means  of  improving 
legislation,  without  being,  in  themselves,  laws.  The  depart¬ 
ments  of  Government  to  be  thus  kept  within  their  respective 
spheres — the  legislative  not  judging,  nor  the  judiciary  making 
laws. 

The  writer  in  the  Mercury  admits  that  the  experiment  has 
been  made  in  Louisiana,  but  still  he  thinks  it  prudent  for 
South  Carolina  to  await  the  issue  in  other  States.  Why  so  ? 
Why  should  he  wish  to  prevent  his  own  State  from  following  an 
approved  example,  or  from  taking  an  honorable  lead  ?  What  is 
good  and  fit  to  be  acted  upon  on  the  recommendation  of  Gover¬ 
nor  Clinton,  can  be  no  worse  from  having  been  recommended 
by  Governor  Wilson.  But  he  has  seen  nothing  in  the  proceed* 
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ings,  either  of  the  British  Parliament,  or  the  Legislature  of 
New  York,  to  warrant  the  supposition  that  any  such  attempt 
has  been  made  in  either.  He  is  so  far  right,  that  no  bill  has  passed 
either  body  for  the  establishing  an  entire  new  written  code :  but, 
in  stopping  short  there,  he  does  not  do  justice  to  either ;  for,  if 
he  will  take  the  pains  to  inform  himself,  he  will  find  that  much 
has  been  done  in  both — in  England,  in  compliance  with  the 
public  sentiment,  and  in  New  York  in  obedience  to  the  People’s 
will.  During  the  last  session  of  the  New  York  Legislature,  a 
petition,  from  certain  inhabitants  of  Cayuga  and  elsewhere,  was 
presented,  complaining,  in  very  strong  and  energetic  terms,  of 
the  grievances  of  the  system,  and  urgently  praying  for  relief; 
and  the  report  of  Senator  Golden,  Chairman  of  the  Committee 
on  the  Judiciary  to  whom  it  was  referred,  went  to  tranquillize 
the  petitioners  and  the  public,  by  the  hopes  that  the  pending 
revision  of  the  statutory  code  under  the  ample  powers  given  to 
the  committee  of  revision,  would  do  away  many  of  the  defects, 
and  lead  to  the  reform  of  the  rest.  My  own  opinion,  which  I. 
always  give  with  deference  to  abler  judgments,  is,  that  it  will 
do  so.  Not  that  I  think  it  possible  to  run  any  clear  dividing 
line  between  common  law  and  statute  law,  so  as  to  amend  the 
one  and  leave  the  other  untouched ;  the  impossibility  of  this  will 
he  so  apparent,  that,  however  well  the  committee  may  execute 
their  task,  it  will  have  to  he  begun  again  from  necessity.  The 
whole  ground  will  have  to  be  reconnoitred ,  a  more  accurate 
survey  made,  and  a  general  plan  laid  down,  upon  principles 
more  extensive  and  more  scientific  ;  after  which  the  work  will 
proceed,  as  all  the  great  improvements  do  in  this  improving 
age,  wisely,  and  therefore  fearlessly. 

It  is  that  bewildering  word  the  common  law,  that  still  comes 
between  us  and  our  w  its.  The  writer  admits  that  codes  may  be 
very  well  made  for  the  government  of  the  army,  the  navy,  for 
masonic  institutions,  or  societies  for  particular  objects,  and  that 
it  may  be  well  enough  to  digest  the  statute  lawr  now  and  then, 
because  many  of  our  statutes,  being  of  a  local  and  occasional 
character,  soon  expire  and  become  obsolete,  and  only  serve  to 
accumulate  rubbish  ;  but  that,  before  a  code  of  fixed  principles 
could  be  introduced,  mankind  must  be  made  of  the  same  mind, 
to  follow  the  same  pursuits,  to  attend  to  the  same  objects,  and  be 
governd  geneerally  by  the  same  rules  of  conduct;  and  that  before 
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we  think  of  digesting  the  common  law,  so  as  to  adapt  it  to  all  the 
complicated  concerns  of  a  whole  People  it  would  he  necessary 
to  alter  the  condition  of  society,  and  the  very  elements  of  human 
nature.  If  this  be  so,  (and  truly  I  think  it  is,)  and  the  common 
law  cannot  be  so  digested  as  to  suit  the  concerns  of  mankind  with¬ 
out  altering  the  elements  of  human  nature,  it  is  better  to  leave 
human  nature  as  it  is,  and  make  our  laws  to  suit  it.  See  how  the 
arguments  of  our  adversaries  cross  each  other.  One  says,  that 
the  genius  of  the  common  law  is  that  of  plastic  accommodation ; 
that  its  chief  virtue  is,  that  it  is  in  a  constant  state  of  change  ; 
that  it  is  so  supple  in  its  nature,  that  it  winds  its  sinuous  folds 
through  every  accessible  channel — so  malleable,  that  it  takes 
every  shape  that  human  concerns  require — so  liquid,  that  it  fills 
up  every  interstice  like  a  grouting  cement.  Then  comes  another 
and  tells  us,  that,  before  it  can  be  digested ,  so  as  to  adapt  it  to 
the  concerns  of  a  whole  People,  the  elements  of  human  nature 
must  be  altered.  Now,  if  there  can  he  any  two  things  in  nature 
diametrically  opposite,  it  is  the  common  law,  or  unwritten 
customs  and  usages  of  the  Britons,  Piets,  Scots,  Jutes  Angles, 
Saxons,  Danes,  and  Anglo  Normans,  down  to  the  time  of  the 
lion-hearted  crusader,  (since  which  time  our  books  tell  us  there 
could  be  no  common  law)  and  our  own  customs,  usages,  laws, 
and  exigencies.  Has  human  nature  been  so  malleable  and 
changeable  as  to  turn  and  wind  with  it  ?  If  so,  why  should  she 
be  more  restive  now  than  heretofore  ?  In  any  case,  why  should 
we  not  he  as  well  able  to  digest  our  laws  into  the  form  of  a  code 
as  those  ancient  lawgivers,  whom  Blackstone  fondly  calls  “  our 

own  Saxon  Princes  ”  whose  names  onlv  live  in  tlie  miserable 

*  */ 

codes,  digests,  and  canons,  which  they  left  behind  them  ?  Were 
the  elements  of  human  nature  altered  by  Ina,  Alfred,  Ethels  tan, 
Edmund,  Edgar,  or  Guthrum  the  Dane;  or  Edward  the  Con¬ 
fessor,  if  it  be  indeed  true  that  he  ever  did  make  any  laws  ? 
Did  Theodosius,  or  Justinian,  or  Frederick,  or  Napoleon,  or 
Solon  alter  the  elements  of  human  nature  ?  or  where  was  a  code 
ever  made  that  was  not  an  advantage  to  the  People  for  whom  it 
was  made  ?  These  mystifying  arguments  are  not  suited  to  the 
genius  of  the  age,  still  less  of  the  country  in  which  we  live. 
The  evil  is  felt,  the  People  are  determined,  and  he  only  will  be 
entitled  to  their  favor  who  honestly  enters  into  their  interests, 
and  aids  them  in  their  purpose.  Men  of  knowledge  and  expe- 
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rience,  and  approved  integrity,  are  necessary  to  this  purpose ; 
and  I  trust  there  are  such  amongst  us,  and  that  they  will  come 
forward,  casting  all  idle  and  vain  prejudices  behind  them.  Al¬ 
ready  the  Saxon  idols  are  overthrown.  But  a  year  or  two  ago 
the  banner  cry,  strange  to  be  told,  but  true  and  proveable,  was 
Edward  the  Confessor,  and  our  Saxon  forefathers.  Those 
phantoms  of  ancient  superstition  are  vanished,  I  trust  forever, 
and  the  only  question  now  amongst  reasonable  men  is,  whether 
we  can  attain  the  desired  improvement  by  digesting  and  revis¬ 
ing  our  laws  presently,  and,  by  legislative  authority,  fixing 
what  they  are,  or  wait  till  a  sufficient  number  of  litigated  cases 
may  enable  the  judges,  in  the  last  resort,  to  liberalize,  over¬ 
rule,  and  new  model,  by  a  series  of  arbitrary  decisions  and  new 
constructions  the  wisdom  of  their  predecessors ;  which  may  not 
be  for  many  centuries,  and  will  bring  little  consolation  and  less 
honor  to  the  present  generation  ? 

If  there  be  indeed  any  difference  between  that  part  of  our  law 
enacted  by  the  judges,  under  pretext  of  declaring  the  usages  of 
our  forefathers,  upon  subjects  where  they  could  possibly  have 
had  none,  which  part  is  written  in  the  reports  of  their  decisions, 
and  that  enacted  by  the  Legislature,  and  written  in  the  statute 
book,  it  is.  that  the  acts  of  the  Legislature  are  treated  as  the 
least  positive  of  the  two.  Most  of  them  have  been  borrowed 
from  England,  many  of  them  penned  at  first,  as  is  said,  by  Sir 
Matthew  Hale,  by  men  of  little  or  no  judgment,  and,  as  any 
body  may  see,  in  a  jargon,  such  as  there  is  no  example  of  else¬ 
where.  These  naturally  have  undergone  so  many  constructions, 
that  their  present  interpretation  is  as  foreign  from  their  text 
and  original  intent,  as  our  usages  are  from  the  usages  of  our 
barbarous  forefathers.  They  were  all  either  declaratory,  de¬ 
rogatory,  or  amendatory  of  that  common  law,  and  cannot  be 
separated  from  it  at  this  day,  being  woven  together  into  one 
piece,  so  that  any  new  modelling  of  them  without  the  rest  of  the 
system,  is  but  putting  new  cloth  unto  old  garments,  and  as 
absurd  as  if  we  should  shave  one  side  of  our  face  for  the  sake 
of  cleanliness,  and  leave  the  beard  on  the  other  for  the  love  of 
antiquity. 

The  writer  in  the  Charleston  Mercury  has  not  done  justice 
to  England,  when  he  says  he  sees  nothing  in  the  parliamentary 
proceedings.  &c.  Let  us  take  care,  however,  that  while  we  lag 
and  loiter,  England  does  not,  with  all  the  additional  weight  she 
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carries,  bear  off  the  prize.  Your  numbers  in  the  Columbia 
Telescope  gave  some  information  upon  that  subject.  Another 
eminent  jurist,*  whose  extended  relations  and  enlightened 
views  qualify  him  to  pronounce,  and  who  is  no  adulator  of 
English  government,  thus  speaks  in  a  letter  to  me  : 

‘ 4  This  success  begins  to  show  itself  in  the  proposed  revision 
“  of  your  code.  In  good  hands  much  may  be  expected  from  it. 

‘ 4  Even  if  indifferently  executed,  it  will  do  some  good.  How 
“  far  your  re  visors  will  venture  to  improve  it,  I  have  no  data 
44  to  judge  from.  Even  Old  England  takes  the  lead.  She  shows 
V  her  consummate  wisdom  by  amending,  in  a  governmental 
44  wray,  what  the  people  might  otherwise  demolish  w itli  a  crash. 
“  Even  her  colonial  system  is  built  up  anew.  The  Court  of 
4  4  Chancery  is  exposed,  by  authority,  to  the  gaze  of  criticism ; 
44  her  vaunted  criminal  law  is  admitted  to  be  defective  ;  juries 
44  are  new  modelled ;  penal  statutes  amended ;  her  bankrupt 
44  system  altered.  Counsel  will  shortly  be  allowed,  in  criminal 
‘‘cases,  to  argue  facts,  as  well  as  law.  She  will  probably  do 
“  away  her  long  list  of  constructive  crimes  and  offences.” 

It  appears  to  me,  from  what  I  have  read  in  the  English 
publications,  that  the  cabinet  men  are  running  a  race  with  the 
opposition.  Whichever  shall  have  the  honor  of  the  improvement, 
it  is  certainly  in  rapid  progress,  even  under  all  the  disadvan¬ 
tages  and  obstructions  that  ancient  prejudices  for  ancient  usages 
and  established  forms,  and  weighty  self-interest,  oppose  to  it. 

As  for  the  revision  of  our  statutes,  though  but  an  awkward 
expedient,  yet  it  may  lead  in  the  end  to  a  more  perfect  endeavor, 
and  to  the  eventual  purifying  of  our  laws  from  those  absurdities, 
fictions,  and  evasions,  w  hich  tend  so  much  to  lessen  its  dignity, 
and,  what  is  worse,  to  pervert  the  instinctive  sense  of  moral 
justice.  Have  we  not  judges  and  lawy  ers  who  do  honor  to  their 
profession — eminent  instances  of  worth  and  integrity,  whose 
morals  have  been  formed  in  a  better  school  than  that  of  the 
special  pleadings  of  Sir  Edmund  Saunders  ?  It  would  be  for 
such  as  these  to  identify  themselves  with  the  honor  and  interest 
of  their  country,  casting  behind  them  the  prejudices  of  an  age 
that  is  gone  by.  It  is  for  every  good  citizen  to  join  in  the 
good  work  ;  for,  if  we  will  not  help  ourselves  out  of  the  mire, 
Hercules  will  not. 


*  Mr,  Duponceair, 
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It  is  in  vain  to  propagate  alarms  about  pulling  down  and 
tearing  up.  If  we  will  re-build,  we  must  pull  down ;  and,  if 
there  be  weeds,  what  better  husbandry  than  to  pull  them  up  ? 
But  they  will  grow  again  !  No  :  others  may,  in  course  of  time, 
which  will,  in  their  turn,  require  to  be  pulled  up.  The  house¬ 
wife  sweeps  her  house,  the  merchant  posts  his  hooks,  the  good 
citizen  pays  his  debts,  and  the  pious  man  says  his  prayers, 
though  it  must  all  be  done  over  again. 

As  to  the  Napoleon  Code,  so  far  from  being  superseded,  or 
lost  sight  of,  as  is  gratuitously  asserted,  it  is  so  firmly  fixed 
that,  in  France,  and  in  most  of  the  extensive  territories  where 
it  governed,  it  is  still  looked  to  as  a  polar  star.  When  King 
Louis  was  restored,  he  could  find  no  better  way  to  tranquilize 
his  subjects,  secure  their  adherence,  and  show  himself  a  French¬ 
man,  than  to  promulgate  in  his  own  name  the  five  codes,  with 
a  royal  edict  or  ordinance  prefixed,  forbidding  the  citing  of  any 
other  as  law  :  just  as  Charles  II.  of  England  re-enacted,  by  his 
Parliament,  many  things  of  the  Commonwealth  which  the  peo¬ 
ple  would  not  forego. 

You  have  seen  what  Mr.  Dupin,  an  eminent  jurist  of  Paris, 
has  said.  Let  me  now  add  the  words  of  a  man  as  remarkable 
for  his  extraordinary  attainments,  as  for  the  native  vigor  of 
his  intellect,  the  Count  Real,  one  of  the  Counsellors  of  State, 
who  lent  an  efficient  hand  to  the  confection  of  the  French  codes. 
He  entirely  coincides  with  Mr.  Dupin,  as  to  the  practicability 
and  utility  of  a  written  code,  and  as  to  our  relative  position  with 
respect  to  England,  where  national  antiquities  and  ancient 
prejudices  have  more  sway.  In  writing  to  me  on  this  subject, 
he  says : 

“  Let  us  not  be  surprised  at  the  superstition  in  favor  of  ancient 
“  laws  and  customs.  This  sentiment,  w  hen  not  exaggerated,  is, 
“  in  truth,  &  religion.  The  antiquity  of  a  law,  like  that  of  a 
“  monument,  is  sojne  presumption  in  favor  of  its  force,  its  so- 
“  lidity,  and  its  continuance,  and  however  men  may  love,  they 
“  do  not  always  reverence  the  work  of  their  own  hands;  but 
“the  mystery  that  hangs  over  ancient  institutions  increases 
“  with  time — major  e  longinquo  reverentia And,  in  speaking 
of  our  digesting  our  laws  into  written  code  or  codes,  he  says  : 
“  Do  not  merely  as  we  did,  but  do  better  still,  profiting  by  our 
“  errors  and  defects.  Select  what  is  best  from  your  best  authors. 
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«  You  have  ample  materials.  We  had  Pothier  always  in  our 
«  hands,  and  above  all  his  Treatise  on  Obligations.  We  com- 
“  pared  and  weighed  ;  we  tried  to  settle  what  was  in  doubt,  and 
“  fix  what  was  uncertain,  and  were  often  guided  by  his  solu- 
“  tions,  which  we  did  little  more  than  reduce  into  articles.  It 
“  will  require  labor,  constancy,  and  good  discretion ;  but  if 
“  you  never  begin,  you  will  never  of  course  end.  Till  you  have 
“  something  done,  something  actually  reduced  to  writing,  it 
«  will  be  useless  to  talk  of  it.” 

Such  a  work  was  long  ago  pointed  to  by  some  of  the  most 
distinguished  geniuses  of  England — by  Bacon  and  Hale.  But 
the  time  was  not  yet  come.  So,  in  France,  it  was  the  favorite 
project  of  their  most  eminent  magistrate,  the  Chancellor  d’Ague- 
seau  ;  but  the  interest  of  the  Parliaments,  and  the  ancient  pre¬ 
judices,  were  too  strong.  It  required  the  force  of  the  Revolution, 
and  the  power  of  Napoleon,  to  effect  it.  We  have  had  a  Revo¬ 
lution,  and  not  w  ithout  bloodshed  ;  and  we  have  a  sovereign 
who  wills  it,  and  whose  sway  is  undisputed — the  Sovereign 
People.  Is  this  legitimate  sovereign  unequal  to  the  work  ?  The 
cost  of  one  lock  of  a  canal,  one  bridge,  the  opening  or  improv¬ 
ing  of  one  street  in  a  single  city,  would  amply  provide  for  the 
experiment,  the  success  of  which  would  surpass  all  others  in 
importance,  and  exalt  our  character  amongst  the  nations. 

As  to  the  assertion  that,  supposing  the  code  enacted  in  South 
Carolina,  there  would  be  nothing  certain  in  any  one  principle 
laid  down  in  it  until  its  true  meaning  had  been  explained  by  the 
Court  of  Appeals,  it  would  be  the  same,  I  should  suppose,  with 
every  code,  whether  general  or  particular,  or  with  any  statute, 
or  with  the  constitution  itself.  If  there  be  a  court  with  such 
powers  of  interpretation,  of  what  use  could  either  code  or  legis¬ 
lation  be  in  any  case  ?  You  know  best,  and  can  inform  us,  how 
this  matter  stands  in  your  State.  Till  you  confirm  this  asser¬ 
tion,  I  must  beg  leave  to  doubt  of  it,  as  of  much  else  of  w  hat  has 
been  too  hastily  written. 

Yours,  dear  sir,  respectfully, 

WILLIAM  SAMPSON. 
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[FROM  THE  NEW  YORK  NATIONAL  ADVOCATE.] 

To  Mr.  Sampson,  Counsellor  at  Law ,  New  Fork : 

Dear  Sir  :  I  am  glad  the  subject  of  a  reform  in  the  law  is 
likely  to  attract  the  notice  of  those  who  are  opposed,  as  well  as 
those  who  approve  it.  The  subject  is  in  a  fair  way  of  being 
placed  fully  before  the  public ;  it  already  begins  to  excite  that 
attention  which  its  importance  claims ;  and  a  few  years  will 
decide  the  fate  of  the  proposed  alteration  in  this  country. 
Already  the  following  facts  seem  to  be  agreed  upon,  on  all 
hands : 

The  present  state  of  the  law,  both  in  theory  and  in  practice, 
is  so  complicated,  that  its  best  informed  professors  are  at  a  loss 
on  very  many  important  questions,  to  pronounce  what  is  law, 
and  what  is  not  law.  Dr.  Lushington,  one  of  the  ablest  of 
modern  civilians  in  England,  and  an  efficient  member  of  the 
House  of  Commons,  has  openly  defied  Westminster  Hall  to  say 
what  the  law  is. 

This  statement  is  confirmed  by  the  list  of  doubtful  and  con¬ 
flicting  cases  published  by  Mr.  Greenleaf,  to  which  as  many 
may  be  added,  as  to  swell  the  catalogue  to  at  least  1200. 

The  yearly  reports  of  decided  cases  are  now  so  voluminous, 
that  our  lawyers  can  neither  afford  the  money  to  purchase  them, 
nor  the  time  to  peruse  them.  So  that  the  means  taken  to  make 
the  law  certain,  are  the  most  pregnant  proofs,  and  the  most 
efficient  causes,  of  its  uncertainty. 

In  these  reports,  every  lawyer  observes  and  complains,  that 
the  struggle  before  the  court  is,  not  to  reduce  a  case  within  a 
principle,  settled  and  undoubted,  but  to  array  cases  against 
cases,  decisions  against  decisions,  and  to  suggest  doubts,  limi¬ 
tations,  and  restrictions,  by  which  the  plain  and  intelligible 
land-marks — the  pr  inciples  of  legal  morality — are  lost  sight  of, 
and  indeed  become  indistinguishable,  by  means  of  gradual  obli¬ 
teration.  What  lawyer  can  trace  the  history  of  the  statute  of 
frauds,  for  instance,  without  acknow  ledging  this  truth  ? 

Hence,  all  the  most  useful  part  of  ethics,  all  the  ethics  that 
grow  out  of  an  improved  and  highly  civilized  state  of  society, 
are  to  be  found  only  locked  up  in  the  books  of  a  profession  w  hich 
even  the  professors,  who  search  for  some  legal  truth,  turn  over 
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with  dismay,  and  are  compensated  for  the  disgust  of  the  study, 
only  by  the  lucrative  result  of  the  mysterious  character  of  it. 
The  glorious  uncertainty  of  the  law  furnishes,  I  acknowledge, 
a  consolation  to  the  lawyer.  What  consolation  does  it  offer  to 
the  public  ?  How  can  there  be  any  thing  like  certainty  in  the 
law,  while  the  whole  of  the  common  law  is  the  mere  creature 
of  judicial  legislation,  changing  its  character  as  the  bench  of 
judges  changes  its  occupants  ?  Will  any  lawyer  deny,  that  the 
law  of  Lord  Mansfield’s  day  is  not  changed  in  the  present  day? 
Is  it  not  melancholy,  that  the  luminous  views  of  that  master 
mind  should  give  place  to  the  ({nibbling  distinctions  of  such  men 
as  Kenyon,  Ellenborough,  Holroyd,  Wood,  or  Chambre  ?  Take 
away  Sir  W.  Scott,  and  point  out  the  judge  in  England  who 
has  received  what  is  usually  deemed  there  a  liberal  education ; 
who  can  boast  of  being  a  man  of  learning  beyond  the  distinc¬ 
tions  of  a  special  pleader’s  desk  ?  Yet  is  it  to  the  decisions  of 
these  confined  and  trammelled  intellects,  that  the  professors  of 
our  own  country  bow  with  reverence.  The  Judges  of  our  Su¬ 
preme  Court  of  the  United  States  seem  to  consider  an  English 
authority  as  an  American  authority,  and  to  free  themselves  with 
infinite  caution  from  the  leading  strings  of  British  precedent. 
This  is  galling  to  those  who  know  the  character  of  both  benches. 
Who  that  does  know  it,  would  compare  the  English  bench  with 
Marshall  and  Story ;  especially  when  we  consider  the  class  of 
insurance  cases  ?  And  yet,  such  is  the  narrow-minded  jealousy 
of  the  English  profession,  and  the  culpable  deference  of  our 
American  lawyers,  that  all  American  cases  are  carefully  and 
systematically  excluded  from  English  discussions,  and  English 
cases  are  systematically  cited  as  authorities  here !  Fudet  haec 
opprobria  nobis . 

To  proceed  :  The  delays  of  the  British  Courts  have  long 
been  a  standing  theme  of  sarcasm  and  of  serious  complaint. 
Let  the  reader  tell  me  whether  the  matter  is  much  mended  in  any 
part  of  our  own  country  ?  And  whether  “the  law’s  delay”  has 
not  been  going  on  with  unabated  celerity  from  the  time  of 
Shakspeare  in  England  to  the  time  when  I  am  now  writing  in 
America  ?  Whether  a  cause  in  this  country,  as  well  as  in  that, 
does  not  too  often  depend  full  as  much  on  a  minute  observance 
of  forms  of  proceeding,  and  the  technical  skill  and  diligence  of 
an  attorney,  as  on  the  real  merits  of  the  question  ?  And  whether 


70 


ON  CODES  AND  COMMON  LAW. 


the  public  interest  does  not  require  some  amendment  in  a  science 
on  which  the  comfort  of  society  so  materially  depends  ? 

While  the  principles  of  legal  morality  are  scattered  through 
a  thousand  volumes,  couched  in  language  so  abstruse  and  mysteri¬ 
ous  as  to  form  a  study  of  itself,  how  can  a  man  of  noy>ther  than 
plain  sense  and  good  education  become  qualified  as  he  ought  to 
be  for  plaintiff  or  defendant  in  his  own  cause,  or  as  an  arbitrator 
or  juror  in  the  causes  of  others  ?  He  must  take  implicitly  as  true 
what  he  is  told  professionally,  and  finds  very  often  by  melancholy 
experience  that  legal  sense  and  common  sense  are  not  relations 
of  the  same  family. 

These  things  ought  not  to  be  so.  Knowledge,  so  necessary 
to  common  life,  ought  not  to  be  involved  unnecessarily  in 
artificial  mystery.  I  do  not  pretend  that  every  man  can  become 
bis  own  lawyer,  any  more  than  he  can  become  his  own  shoemaker; 
but  the  plainer  and  the  more  intelligible  the  principles  of  all 
trades  and  professions  can  be  made,  the  less  chance  will  there 
be  of  imposition  on  the  public.  All  mystery,  whether  in  law 
or  religion,  artificially  introduced,  or  needlessly  retained,  is 
fraudulently  retained.  All  improvements  in  science  tend  to 
make  its  principles  more  plain  and  intelligible.  Why  should 
it  be  otherwise  in  law  ? 

The  statement  I  have  now  made  of  the  present  situation  of 
legal  knowledge  is  undeniable.  I  do  not  believe  there  is  one 
man  in  the  community  competent  to  judge  who  would  venture 
his  reputation  on  contradicting  any  part  of  what  I  have  advanced. 

To  get  rid  of  some  of  the  evils  of  the  system,  wise  and  good 
men  in  various  ages  have  attempted  to  collect  and  digest  those 
principles  of  morality  which  ought  to  guide  the  contracts  and 
dealings  of  men  in  civil  society,  so  that  particular  cases  of  dis¬ 
pute  might  be  referred  to  some  or  other  of  the  enacted  principles. 
These  digests  have  been  good  or  bad,  efficient  or  otherwise, 
according  to  the  state  of  civilization  when  these  digests  were 
compiled  or  enacted.  The  ten  commandments,  the  law  of  the 
twelve  tribes,  the  digest  of  the  civil  law  under  Justinian  and 
others,  the  laws  of  Ina,  Alfred,  and  Edward  the  Confessor,  were 
such.  They  were  enacted  by  authority.  What  are  the  abridge 
ments  of  Brooke,  of  Rolle,  of  Yiner,  of  Comyns,  of  Bacon, 
but  codes  and  digests  ?  What  are  all  the  elements  and  com¬ 
pilations  on  particular  points  of  the  law  but  codes  and  digests 
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so  far  as  they  go  ?  Are  they  so  ?  it  may  be  asked  :  then  why 
not  use  what  we  have  instead  of  increasing  the  already  vo¬ 
luminous  collection  ?  Because  they  are  intended  not  for  the 
public,  but  for  lawyers  only.  Because,  however  valuable,  they 
are  not  authority.  Because  they  are  loaded  with  references  to 
confirmatory  decisions  which  may  in  every  case  be  dispensed 
with.  Because  the  decisions  cited  in  one  digest  are  not  au¬ 
thority  in  the  next,  owing  to  the  fluctuating  character  of  bench- 
legislation  ;  not  because  the  principles  of  legal  morality  vary, 
but  because  the  natural  talents,  the  acquired  knowledge,  the 
prejudices,  the  inclinations,  and  the  interest  of  judges  vary. 
Judges  make  the  immutable  principles  of  justice  depend  upon 
the  colour  of  the  spectacles  through  which  they  read  them. 
The  reverence  for  station  and  authority  makes  each  reporter 
cite  a  case  which  common  sense  wTould  hesitate  about  as  in¬ 
dubitable  law7.  All  such  cases  of  doubtful  complexion  are  for 
that  very  reason  reported ;  and  it  is  long  before  doubts  and  diffi¬ 
culties  handed  down  in  the  records  of  a  reporter  are  finally 
settled,  whether  according  to  right  or  wrong. 

When  Mr.  Pitt  brought  forward  the  act  consolidating  the 
duties  on  imports,  it  was  a  digest :  the  act  of  consolidation  by 
which  2  or  SCO  revenue  laws  will  be  consolidated,  and  now 
going  on  in  England,  will  be  an  act  of  the  same  kind.  No 
lawyer  complains  of  this,  because  it  does  not  touch  the  profes¬ 
sion.  But  that  w  hich  can  be  done  in  any  other  branch  of  know¬ 
ledge,  theoretical  or  practical,  it  is  presumptuous  to  attempt 
with  the  law7.  The  man  who  proposes  if,  is  eyed  askance,  as  a 
neologist,  a  reformer,  an  innovator — as  one  wdio  wishes  to  un¬ 
settle  w  hat  is  settled,  and  to  appear  wiser  than  those  w  ho  best 
know  how  ignorant  he  is.  These,  so  far  as  I  can  judge,  are 
the  opinions,  avowed  or  concealed,  of  many  among  the  honestest, 
the  wisest,  and  the  oldest  lawyers  I  know7.  They  are  (as  I  think) 
the  mistaken  views,  impressed  by  a  life  of  professional  habits 
and  prejudices,  on  the  minds  of  men,  in  all  other  respects  open 
to  conviction — minds  of  the  first  order  of  intellect,  and  looking 
at  the  question  with  views  as  honest  as  I  deem  them  prejudiced. 

Thank  God,  old  men  are  destined  to  die  off,  and  leave  the 
more  ardent  and  less  cautious  minds  of  younger  people  to  suggest 
innovations  by  winch  the  world  is  very  often  made  both  wiser 
and  happier. — The  authority  reasonably  exacted  by  long  expcri- 
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ence,  and  accumulated  knowledge,  dies  away  as  our  elders  die 
away  :  the  laws  of  human  nature  fetter  them  by  the  influence 
of  long  habits,  and  views  long  indulged  in  one  direction.  It 
is  really  true,  that  all  reformation  is  in  fact  innovation  :  I 
grant  the  liability  of  innovators  to  mistake  ;  I  deny  not  the  in¬ 
fluence  of  vanity,  of  self  conceit ;  of  ignorance  assuming  the 
seat  of  knowledge  :  I  am  aware  of  the  danger  of  innovation — 
of  the  mischiefs  arising  from  a  half  view  of  a  complicated  subject 
— of  the  difficulties  to  be  encountered  in  overcoming  ancient 
habits  among  those  whom  we  address.  The  public  is  aware  of 
all  this,  and  therefore  on  its  guard  against  the  effects  thus  likely 
to  be  produced.  But  we  must  take  the  spirit  of  improvements, 
with  all  its  drawbacks,  or  give  it  up  in  toto. 

Was  not  all  this  urged  against  turnpike  roads — against  canals? 
Has  it  not  been  lately  urged  by  holders  of  canal  shares  in  Par¬ 
liament,  against  rail  roads  ?  Has  it  not  been,  for  the  best  part 
of  a  century,  potent  in  opposition  to  an  uniformity  of  weights 
and  measures  ?  Are  not  republicans  almost  hooted  out  of  civilized 
society  every  where  on  the  continent  of  Europe  ?  Where  is  it 
that  a  reformer  is  not  a  term  of  reproach — a  character  sneered 
at  by  the  world  in  general,  and  considered  as  pitiable  and  hopeless, 
even  by  his  best  friends  ?  who  are  they  who  propose  a  revisal  of 
the  sanguinary  penal  code  ?  Reformers, — of  the  usury  laws  ? 
Reformers, — of  the  abolition  of  interments  in  cities  ?  of  a  review 
of  the  quarantine  laws  ?  of  the  uses  of  the  dead  to  the  living  ? 
of  the  abolition  of  all  restrictions  on  public  discussion  ?  of  a 
salutary  diffidence  of  men  in  authority  ?  Who  are  they  who 
dare  assert  that  nothing  should  be  insisted  on  as  credible,  but 
what  is  intelligible  ?  Assuredly  these  conceited  and  presump¬ 
tuous  men  belong  to  the  class  of  Reformers  ! 

A  few  remarks  on  the  objections  that  have  been  made  to  a  code, 
and  I  close  this  subject;  in  the  mean  time  believe  me,  dear  sir, 
your  friend  and  servant, 

THOMAS  COOPER. 


ON  CODES  AND  COMMON  LAW. 


n 


[  Fit  OX  THE  NEW  VOIUC  NATIONAL  ADVOCATE.] 

To  Mr,  Sampson,  Counsellor  at  Law, 

Dear  Sir  :  The  objections  made  to  a  code  or  authoritative 
digest,  seem  to  be  : 

1st.  The  imperfection  of  such  a  system,  which  will  require 
perpetual  explanation,  amendment,  revision,  with  commentary 
on  commentary,  till  the  same  accumulation  of  collisions  and 
difficulties  will  take  place,  which  we  now  complain  of  : 

2d.  The  difficulty  of  putting  into  execution  an  extensive 
system,  including  so  much  novelty. 

The  first  objection  has  been  illustrated  by  the  numerous  im¬ 
perfections  and  defects  of  the  code  Napoleon  and  the  numerous 
commentaries  to  which  it  has  given  rise. 

My  reply  to  this,  is  a  positive  denial  of  the  fact,  and  I  call 
for  the  authority  on  which  the  assertion  is  founded.  That  every 
code  will  have  its  defects,  tiiat  imperfections  will  require  to  be 
amended,  that  new  forms  of  social  contract,  arising  from  new 
combinations  of  social  intercourse,  will  occasionally  take  place, 
who  will  deny  ?  Is  there  any  work  of  human  contrivance  per¬ 
fect  ?  Is  it  an  objection  to  the  Steam  Engine,  that  each  succeeding 
age  will  suggest  improvements,  which  may  supersede  the  con¬ 
trivance  of  its  first  projectors.  Are  we  to  sneer  at  *Savary  and 

Newcomen,  because  Watt  and  Wolfe,  and - : — ,  and  Perkins, 

have  succeeded  them  ? 

I  assert  that  in  the  opinion  of  the  French  people,  of  the  enemies 
of  Bonaparte  and  his  administration,  in  the  opinion  of  the  French 
lawyers,  Ike  code  Napoleon  is  a  work  of  great  public  utility, 
and  which  has  greatly  facilitated  the  study  of  legal  ethics  among 
the  mass  of  the  reading  population  of  the  French  empire,  and 
that  it  requires  very  few  indeed  of  the  commentators  and  com¬ 
mentaries  of  the  ancient  “ Droit  de  Fays  Coutumier  and  Droit 
ecrit.”  But  what  man  of  competent  knowledge  can  make  this 
objection  ?  Has  the  digest  of  Pothier  gone  out  of  fashion  in 
France  ?  And  wherein  does  the  law  of  contract  in  the  code 
Napoleon  differ  materially  from  the  doctrines  compiled  and 
digested  by  that  most  able  civilian.  It  would  be  well  if  the 
gentlemen  who  derive  this  objection  from  the  French  press,  or 
the  French  bar,  would  examine  more  carefully  than  they  have 
done,  how  far  the  facts  will  support  them. 

10 
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Then,  again,  I  should  be  glad  to  know  whether  the  principles 
of  morality,  the  fundamental  propositions  of  legal  ethics,  and 
their  obvious  results  and  conclusions,  are  of  such  a  fluctuating 
and  variable  nature  that  nothing  fixed  concerning  them  can 
be  expressed  on  paper  ?  Whether  all  morality  between  man 
and  man  in  the  intercourse  of  society,  depends  on  the  changing 
character  of  the  gentlemen  who  are  called  from  time  to  time 
from  the  bar  to  the  bench.  Whether  it  must  be  renounced  as 
the  vain  attempt  of  a  short  sighted  reformer  to  deduce  perma¬ 
nent  principles  of  law  from  a  comparison  of  various  decisions, 
or  whether  the  decisions  of  the  courts  are  to  be  considered  as 
Butler  considers  decisions  of  theology, 

“  As  if  Religion  were  intended 

For  nothing  else,  but  to  be  mended  ?” 

Yet,  such  is  the  manifest  amount  of  the  objection  now  made.  It 
takes  for  granted,  that  the  very  principles  of  legal  morality  are 
so  fugitive  and  evanescent  that  they  must  of  necessity  be  alter¬ 
ed,  modified,  and  explained  away  by  bench  legislation.  I  am 
not  of  this  opinion  ;  and  I  hope  the  project  about  to  be  proposed 
in  Louisiana  will  be  adopted  elsewhere,  namely,  that  when  a 
code  of  law  relating  to  real  property — a  code  of  commercial,  of 
maritime,  and  of  criminal  law  shall  be  adopted,  no  cases  shall 
be  reported  by  authority,  but  such  as  the  Judges  deem  not  to 
fall  under  any  of  the  enacted  principles  ;  so  that  the  Legislature 
may  from  time  to  time  amend  their  work,  as  occasion  shall 
require.  Perhaps  I  am  too  short  sighted  to  discern  difficulties, 
but  I  think  this  experiment  may  be  safely  made. 

I  have  seen,  published  in  England,  a  proposal  to  reform  and 
digest  into  a  code  the  law  of  real  property.  In  that  country, 
a  committee  of  the  House  of  Commons  have  employed  Mr. 
Hammond  to  draw  up  the  principles  on  which  a  part  of  the 
English  lawT  may  be  codified.  He  has  done  so. 

In  New  York,  Messrs.  Duer,  Wheaton,  and  Butler,  are  em¬ 
ployed  by  the  Legislature  to  digest  or  codify  the  statute  law  of 
that  state ;  nor  do  I  know7  whether  any  objection  was  made  to 
the  digested  code  of  Virginia. 

The  labors  of  Mr.  Livingston  have  received  the  approbation 
of  enlightened  men  in 'England*  and  will  probably  be  adopted 
in  practice  in  Louisiana, 
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1  have  recommended  a  code  of  laws  neither  to  the  State  of 
Carolina  or  any  other.  I  wish  the  subject  fully  discussed  before 
the  public,  till  the  value  of  the  proposal  be  ascertained.  In  this 
preliminary  discussion,  I  pretend  to  no  more  than  to  be  aiding 
and  abetting. 

As  to  the  second  objection,  it  lies  against  any  and  every 
impro\ement,  and  I  consider  it  as  needing  no  refutation. 

Whenever  the  reform  of  the  law  does  take  place,  if  it  ever 
should,  I  hope  the  metaphysics  of  real  property,  limitations, 
conditions,  executory  devises,  contingent  remainders,  and  be¬ 
quests  for  long  terms’,  as  in  Thelusson’s  case,  will  be  duly 
considered.  Why  cannot  we  say  that  a  fee  may  be  in  abey¬ 
ance  ? 

I  am,  dear  sir,  your  friend  and  servant, 

THOMAS  COOPER. 


Letter  frGm  Charles  Watts  to  William  Sampson. 

[We  insert,  at  the  request  of  several  distinguished  members  of  the  New  York  Bar, 
:he  following  letters  on  a  subject  of  great  public  interest  and  consequence.  We  do 
this  with  the  greater  readiness,  because  we  feel  confident,  from  our  knowledge  of  the 
talent  and  personal  experience  of  the  writer,  that  he  has  it  in  his  power  to  aid 
materially  in  the  discussion  of  an  important  question,  to  which  already  many  pages 
of  this  Journal  have  been  cheerfully  devoted.  Vide  Nos.  I,  IY,  X.  of  the  Atlantic 
Magazine.] 

Letter  I. 

Sir  :  It  gives  me  pleasure  to  gratify  your  wish  that  I  would 
institute  some  general  comparison  between  the  civil  law  as  ad¬ 
ministered  in  Louisiana,  and  the  system  of  jurisprudence  exist¬ 
ing  in  the  state  of  New  York.  There  is,  perhaps,  some  truth 
in  your  observation,  that,  being  theoretically  and  practically 
versed  in  both  systems,  affords  the  means  of  forming  a  more 
competent  judgment  of  their  relative  advantages,  than  could  be 
done  by  a  person  not  similarly  situated  with  respect  to  them. 
The  object  is  to  embody  in  writing,  the  substance  of  the  con¬ 
versations  we  have  had  together.  To  give  information  to  others, 
or  aid  to  improve  the  science  I  profess,  is  a  duty  which,  by 
me,  will  always  willingly  be  rendered.  Educated  in  the  school 
of  a  black-letter  lawyer,  my  early  prejudices  were  enlisted  in 
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favor  of  the  complicated  but  nicely  adapted  proportions,  as  I 
then  thought  them,  of  the  common  law  system  of  real  property. 
Its  intricacy  had  charms  for  ingenuity,  and  having  once  con¬ 
quered  the  difficulty,  and  believing  that  law  w  as  a  matter  far  be¬ 
yond  the  comprehension  of  the  multitude,  I  entertained  the 
opinion,  that  it  was  only  men  w  ho  had  not  industry  or  ability  to 
master  their  profession,-  who  could  complain  of  its  intricacies. 
With  these  impressions,  my  removal  to  Louisiana  compelled 
me  to  study  and  practise  the  civil  law  as  there  administered — 
and  my  own  judgment,  and  that  of  every  member  of  the  Louisiana 
bar  conversant  in  both  systems,  gives  the  most  decided  and 
warm  preference  of  superiority  to  the  civil  law  as  there  prac¬ 
tised  over  the  common  law  as  it  exists  in  the  Atlantic  States,  on 
this  and  most  of  the  important  points  of  their  discrepancy. 
Nor  is  this  preference  confined  to  the  profession,  but  is  general 
with  the  American  population,  with  the  exception  of  that 
branch  of  law  which  regulates  the  marital  rights  of  property, 
some  parts  of  which  arc  considered  as  too  anti-commercial. 

To  treat  the  subject  with  some  method,  we  w  ill  consider, 
first,  the  difference  in  the  law  of  real  property.  The  law  of 
real  estate  does  not  constitute  a  distinct  and  anomalous  code, 
hut  is  nearly  identified  with  that  of  personal  property.  The 
principal  differences  consist  in  a  more  formal  mode  of  transfer, 
and  a  longer  period  of  prescription.  Every  one  owns  by  allo¬ 
dial  title,  without  distinction  of  citizen  or  alien. — They  descend 
in  the  same  manner — are  equally  liable  for  debts  in  the  hands 
of  the  heir,  escheat  only  for  a  defect  of  heirs.  The  mode  of 
transfer  is  perfectly  simple,  and  conveys  an  absolute  estate  w  ith¬ 
out  words  of  inheritance,  unless  otherwise  limited.  The  doc¬ 
trine  of  usufruct  exists,  viz.  the  right  of  use  without  the  right 
of  property,  very  similar  to  w  hat  is  now  the  condition  of  life  es¬ 
tates  at  common  law,  and  also  the  doctrine  of  services  much 

more  perfect  and  complete _ Perpetuities  beyond  a  life  estate 

in  one,  and  an  absolute  estate  in  another  person  in  existence, 
are  prohibited  and  annulled,  under  the  name  of  substitutions  of 
heirs.  In  truth,  I  am  at  a  loss  to  characterize  the  law  of  real 
property,  otherwise  than  by  describing  it  to  be  as  simple  and 
plain  as  the  nature  of  the  subject  can  possibly  admit  it  to  be. 
The  wdiole  of  this  branch  of  the  law,  and  it  is  found  amply  suf¬ 
ficient  for  every  purpose,  is  contained  in  exactly  twenty -five 
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pages  of  octavo  print.  There  cannot  be  a  greater  contrast 
than  is  exhibited  in  the  simplicity,  unity,  precision  and  clear¬ 
ness  of  the  law  of  real  property,  compared  with  the  intricacy, 
complexity,  uncertainty,  and  indistinctness  with  regard  to  it 
which  exists  with  you.  I  cannot  conceive  that  any  mind,  however 
perverse,  can  withstand  the  conviction  which  arises  from  fami¬ 
liarity  with  both.  Upon  a  review,  it  is  really  surprizing  that 
the  maxims  and  rules  of  feuds,  so  complicated,  and  calling  in 
so  many  obsolete  principles  and  fictions,  should  constitute  the 
basis  of  the  law  of  so  important  a  branch  of  property,  when 
those  maxims  and  rules  are  so  wholly  at  variance  with  the  spirit 
of  the  Government  and  of  the  People,  and  so  little  understood 
by  the  majority  of  the  lawyers  themselves. 

With  regard  to  the  rights  of  persons,  the  law  of  Louisiana  is 
more  full  and  complete  than  the  common  law,  legislating  on  the 
subject  of  domicil,  protecting  the  rights  of  absent  persons  hav¬ 
ing  property  within  the  state,  providing  specially  for  the  case 
of  separation  from  bed  and  board,  for  the  l  ights  of  insane  per¬ 
sons  and  corporations — on  the  relation  of  husband  and  wife, 
master  and  servant,  father  and  child,  guardian  and  minor,  the 
law  contains  all  that  the  common  law  lays  down,  and  much 
more.  It  legitimates  children  born  before  marriage,  if  the 
father  and  mother  formally  acknowledge  them.  It  recognizes 
the  relation  of  the  natural  child  acknowledged  by  his  father  as 
proving  his  filiation,  and  imposes  the  reciprocal  duty  of  support 
in  cases  of  necessity.  It  gives  the  parents  certain  rights  of 
usufruct,  or  property  in  the  revenue  or  use  of  their  children’s 
estates  till  majority.  It  imposes  the  mutual  obligation  of  sup¬ 
port  during  life.  The  property  and  persons  of  minors  arc 
watched  over  with  sedulous  vigilance.  The  nearest  relations 
are  made  responsible  in  damages,  if  they  do  not  provoke  the 
appointment  of  tutors,  and  are  themselves  compelled  to  become 
so,  unless  excused  for  sufficient  reasons,  or  excluded  for  inca¬ 
pacity.  The  rights  of  wives,  widows,  and  orphans,  were  here¬ 
tofore  guarded  with  a  vigilance  which  interfered  with  the  trans¬ 
fer  of  property,  but  the  law  has  been  lately  modified,  and  ren¬ 
dered  more  suitable  to  the  commercial  and  changeful  habits  of 
the  people. 

In  no  part  of  the  two  systems  is  there  a  more  striking  differ¬ 
ence.  than  iii  the  leading  doctrines  of  contracts  and  obligations* 
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The  principles  of  good  faith  are  made  by  law  the  basis  of  eve¬ 
ry  contract.  This  maxim  is  perpetually  recurring  in  the  books 
of  civilians,  and  is  best  exemplified  in  the  contracts  of  sale.  There 
is  in  every  sale  a  warranty  of  title  and  quality,  unless  it  be  spe¬ 
cially  excluded,  or  the  vices  and  defects  are  declared,  and  the 
buyer  takes,  knowing  them.  Thus,  in  the  sale  of  a  horse,  he  is 
warranted  sound,  unless  it  be  declared  that  the  seller  does  not 
warrant,  and  even  then  he  is  liable,  if  he  knew  defects  and  did 
not  declare  them .  The  proof  is  of  course  on  the  buyer.  So,  if 
in  a  quantity  of  cotton,  the  exterior  surface  be  of  a  superior 
"  quality  to  the  residue  interior,  the  vendor  would  be  compelled 
to  refund  the  difference  of  value,  though  there  was  no  proof  of 
fraud  or  knowledge  in  him.  The  same  rules  prevail  in  the  sale 
of  real  estate.  The  vendor  is  supposed  to  know  and  to  declare 
defects  of  title,  and  even  if  he  does  not  know,  unless  warranty 
be  excluded,  is  bound  to  refund. 

If  he  had  know  ledge,  and  did  not  declare  it,  he  is  punished 
in  damages  for  his  fraud.  In  connexion  with-tliis  rule,  it  may 
be  mentioned,  that  every  purchaser  in  good  faith,  viz.  believ- 
ing  that  the  seller  is  the  real  owner,  and  wrho  takes  by  a  title 
translative  of  the  property,  viz.  under  a  deed,  will,  donation, 
&c.  made  in  due  form  of  law,  is  entitled  to  the  value  of  useful 
improvements  against  the  real  owner,  in  case  of  eviction.  This 
rule  proceeds  upon  the  principle  that  every  owner  is  bound  to 
know  his  own  property,  aud  to  keep  his  eye  on  it;  and  that  it 
is  fraud  or  negligence  in  him  to  permit  honest  purchasers  to 
improve  on  it,  and  also  on  the  equitable  rule  that  he  must  not 
enrich  himself  at  the  expense  of  others,  and  that  he  is  benefitted 
to  the  value  of  useful  improvements. 

The  advantage  of  constituting  the  principles  of  good  faith 
the  implied  and  actual  basis  of  every  contract,  cannot  be  suffi¬ 
ciently  estimated  where  the  rule  does  not  prevail.  That  it  is 
no  matter  howT  the  rule  is  fixed,  so  that  it  be  fixed,  is  a  false 
and  dangerous  maxim  ;  for  the  knowledge  howr  the  rule  is  set¬ 
tled  never  becomes  universal,  and  many  individuals  must  buy 
their  experience.  Honest  and  wise  men  are  eternally  entrapped 
by  presuming  and  acting  as  if  the  rules  of  equity,  justice,  and 
convenience,  w  ere  the  rules  of  law.  Even  in  the  minds  of  those 
who  know  that  the  rule  of  law  is  fixed  contrary  to  justice,  there 
is  a  perpetual  and  awkward  recurrence  of  their  conflict,  as  if 
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some  impediment  you  knew  of  and  were  obliged  to  step  over, 
were  placed  in  the  passage  way  of  your  house.  If  the  rule  is 
squared  by  justice,  men  will  conform  to  it  naturally  in  their 
actions.  These  rules  of  the  civil  law  with  regard  to  warranty, 
are  guarded  by  modifications,  exceptions,  and  short  periods  of 
prescription,  without  which  it  is  obvious  they  would  open  a 
sluice  of  endless  litigation.  My  limits  will  not  permit  a  detail 
of  these.  Suffice  it  to  say,  that  so  modified  and  guarded,  they 
are  found,  in  practice,  of  excellent  use  in  repressing  bad  faith 
and  the  contrivances  of  fraud,  in  protecting  the  unwary  against 
the  deceitful  and  cunning.  The  rule  is,  caveat  vendor.  There 
is  not  that  stimulus  to  fraud,  which  arises  from  throwing  the 
burden  of  caution  on  a  purchaser,  who  does  not  and  cannot 
be  supposed  to  know  the  qualities  or  title  of  a  thing  which  he 
never  had  in  possession  ;  nor  is  the  sense  of  justice  shocked  by 
permitting  a  deceitful  vendor  to  retain  the  full  price  of  an  arti¬ 
cle  of  inferior  value.  The  great  body  of  the  law  of  contracts, 
with  the  exception  above  mentioned,  is  nearly  the  same  in  one 
law  as  the  other.  There  might  be  mentioned  many  differences, 
but  most  of  them  are  transferred  into  chancery  law,  and  an 
enumeration  would  require  too  much  detail. 

The  marital  rights  with  regard  to  property,  are  very  pecu¬ 
liar.  They  may  be  governed  in  almost  any  manner  by  mar¬ 
riage  contract ;  but,  aside  from  that,  the  husband  acquires  no 
estate  in  property  of  his  wife,  nor  she  in  his,  but  each  is  enti¬ 
tled  to  a  support  out  of  the  estate  of  the  other  if  in  need  of  it. 
The  rule  of  a  literal  commercial  partnership  prevails  between 
them  on  the  dissolution  of  a  marriage — the  survivor  and  the  heirs 
of  the  deceased,  respectively,  take  out  what  each  put  into  the  part¬ 
nership,  and  the  increase  and  acquisitions  are  equally  divided. 
The  wife  is  a  creditor  privileged  over  every  other,  to  the 
amount  of  the  fortune  brought  in  marriage,  in  case  of  insolvency 
of  the  husband  during  life,  or  deficiency  of  his  estate.  These 
rules  proceed  upon  the  principle  that  the  wife  always  remains 
owner  of  her  estate,  and  has  equally,  by  her  economy  and  do¬ 
mestic  management,  the  means  of  accumulating  the  property, 
with  her  husband.  They  are  obnoxious  to  many  of  the  Ame¬ 
rican  population,  but  in  my  opinion  contain  in  them  great  rea¬ 
son.  There  is  no  state  of  greater  misery  on  earth,  than  for  a 
woman  brought  up  in  ease  and  comfort,  by  the  fault  or  folly  of 
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her  husband,  brought  to  want  and  indigence  with  a  helpless 
family  on  her  hands.  It  is  supposed  to  diminish  commerce  by 
affecting  credit ;  be  it  so.  Commercial  speculation  has  been 
nursed  into  gambling  by  prostrating  the  feelings  and  liberties 
of  mankind  to  credit,  and  it  matters  not  how  soon  the  reason  is 
restored,  nor  by  what  means.  Will  any  man  deny  that  to  strip 
the  mother  and  her  family  of  the  means  of  support  from  the 
revenue  of  her  own  estate,  by  selling  the  husband’s  estate  by 
the- curtesy,  on  execution  for  the  payment  of  his  debts,  is  not  a 
piece  of  mercantile  cupidity  and  cruelty  ?  The  title  to  the  pro¬ 
perty  is  in  her,  it  has  undergone  no  change  of  identity,  and  yet 
this  is  law,  and  has  been  and  can  be  done  in  a  country  where 
respect  and  esteem  for  women  is  constantly  mouthed. 

The  doctrine  of  successions  contains  the  peculiarity* that  the 
parent  must  leave  two-thirds  of  his  property  to  his  children  in 
equal  portions,  vesting  in  him  the  power  to  disinherit,  in  case 
of  marriage  underage  without  consent,  disobedience,  &c.  The 
rules  of  descent  are  generally  the  same  as  in  the  distribution  of 
personal  estates  here.  The  whole  blood  take  a  double  portion 
in  their  brother’s  or  sister’s  estates. 

The  whole  estate,  real  and  personal,  passes  directly  into  the 
hands  of  the.  heir  ;  but  the  creditors  of  the  ancestor,  or  of  the 
heir,  can  require  that  the  estates  be  kept  separate,  and  security 
be  given  to  pay  debts.  The  heir  becomes  bound  to  pay  all  the 
debts,  if  he  does  not  accept  the  succession  with  benefit  of  inven¬ 
tory. 

* 

Vacant  estates,  viz.  where  there  are  no  heirs  on  the  spot,  or 
they  refuse  to  accept,  are  administered  as  here. 

There  are  many  particular  and  very  equitable  rules  as  to 
partitions  ;  and  collation  is  one  of  them.  There  are  a  variety 
of  forms  of  making  wills  ;  and  the  wife  is  capable  of  making 
her  will  in  favor  of  her  husband,  or  any  oilier  individual ;  but 
most  of  these  rides  arc  now  more  or  less  adopted  as  chancery 
law. 

The  commercial  law  is  very  much  the  same  as  in  the  other 
States,  but  still  contains  some  peculiarities  arising  from  the 
law  of  contracts.  The  vendor  of  merchandise  can,  in  cases  of 
insolvency,  exercise  the  privilege  of  retaking  his  merchandise, 
if  it  remain  in  the  hands  of  the  debtor,  has  undergone  no  change, 
and  can  be  identified.  No  act  of  assignment  can  give  a  prefer- 


ON  CODES  AND  COMMON  LAW. 


Si 

ence  of  one  creditor  over  another;  and  even  actual  sales  or 
payments,  if  made  in  a  state  of  insolvency  with  that  view,  are 
rescinded  in  favor  of  the  mass  of  the  creditors.  All  debts  are 
on  an  equality  in  the  settlement  of  estates,  except  such  as  confer 
a  privilege  by  giving  a  lien  specific  or  general,  as  mortgage  or 
judgment  Partnerships  are  recognized  which  bind  a  dormant 
partner  only  to  the  extent  of  a  specified  sum.  It  is  unnecessary 
to  speak  of  the  law  of  deposite,  mandate,  suretyship,  of  which 
the  common  and  chancery  law  contain  nothing  that  is  not 
borrowed  from  the  civil  law. 

Aleatory  contracts  are  legal  for  games  tending  to  promote 
courage  or  skill  in  arms,  such  as  the  exercise  of  the  gun, 
foot,  horse,  or  chariot  racing,  wrestling,  fencing,  &c. ;  but  the 
judge  may  reject  the  demand  when  it  appears  excessive,  com¬ 
pared  with  the  circumstances  in  life  of  the  loser.  All  the  pri¬ 
vileges  of  debts  recognized  in  chancery  law  under  the  name  of 
the  privilege  of  the  vendor,  of  the  builder,  of  the  physician  in 
the  last  sickness,  of  the  compensation  of  the  lawyer  for  settling 
the  estate,  of  the  baker,  butcher,  &c.  for  supplies  to  the  family, 
for  three  months  anterior  to  the  insolvency  or  death,  are  a  part 
of  the  civil  law  of  Louisiana. 

The  doctrine  of  prescriptions  is  finely  modified  by  the  rule, 
that  the  bona  fide  purchaser  of  real  estate  is  confirmed  in  his 
title  by  the  lapse  of  ten  years’  possession,  against  persons  pre¬ 
sent  in  the  state,  while  it  requires  thirty  years  to  confirm  the 
title  of  any  one  who  can  be  proved  to  have  acted  with  fraud. 
The  law  of  insolvency  admits  either  the  discharge  of  the  per¬ 
son  from  imprisonment,  or  an  extinguishment  of  the  debt  by 
the  consent  of  three-fourths  of  the  debtors  ;  and  the  judges 
have  always  maintained  the  integrity  and  constitutionality  of 
these  laws,  when  the  contract  was  entered  into  subsequently  to 
the  passage  of  the  law. 

Upon  the  whole,  with  the  exception  of  the  law  of  real  pro¬ 
perty,  and  the  doctrine  of  warranty  in  contracts,  there  is  more 
seeming  than  real  difference  between  the  great  body  of  the  civil 
law  and  the  common  law,  as  modified  by  equity.  It  might  be 
inferred  d  priori,  and  the  state  of  things  affirms  the  inference, 
that,  among  civilized  nations,  the  natural  sense  and  wants  of 
mankind  must  lead  to  the  same  conclusions,  on  subjects  daily 
brought  home  to  their  apprehensions  and  feelings.  The  error 
11 
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is,  that  a  system  of  law  adopted  for  and  by  a  barbarous  people, 
in  a  simple,  warlike,  and  rude  state  of  society,  is  yet  retained 
by  a  people  who  are  now  in  a  high  state  of  civilization,  and 
refinement ;  that  the  various  and  involved  affairs  of  a  nation 
are  yet  to  be  regulated  by  rules  wholly  insufficient  to  meet  their 
variety  and  complexity.  Endless  have  been  the  statutes  to  alter 
and  change,  so  as  to  meet  the  new  situation  and  condition  of 
mankind.  The  expedient  of  a  court  of  chancery,  and  the  adop¬ 
tion  of  a  system  of  equity,  have  alone  enabled  the  people  to 
tolerate  and  live  under  what  is  denominated  the  common 
law. 

This  has  produced  a  cumbrous  and  awkward  machine  for  the 
administration  of  justice.  The  point  is  not  so  much  that  of 
changing  any  part  of  the  law,  but  whether  the  law  should  throw 
off  its  cumbrous  and  ridiculous  forms,  its  inapplicable  maxims 
and  rules,  and  be  new  modelled  into  a  plain,  clear,  and  beauti¬ 
ful  system  of  regulations  for  the  government  of  society.  That 
man  must  be  perversely  ignorant  who  would  pretend  to  deny, 
that  the  present  state  of  jurisprudence  in  England  does  not 
wholly  differ  from  the  state  of  the  law  when  the  barons  made 
their  resistance  to  clerical  usurpation  in  the  famous  speech 
Nolumus  leges  Angliae  mutari ,  and  that  the  difference  is  owing 
principally  to  the  adoption  in  part  of  a  system  of  law  which 
was  then  rejected.  The  common  law  is  no  longer  the  common 
law,  except  in  the  retention  of  useless  forms  and  maxims — it  is 
preposterous  to  call  it  so  after  so  large  a  portion  of  the  civil  law 
has  been  engrafted  under  the  title  of  equity.  Let  any  man 
conversant  with  the  subject,  read  Sugden’s  Vendors,  and  the 
Chancery  Reports,  and  he  will  find  how  much  has  been  bor¬ 
rowed  without  acknowledgment  for  the  loan,  and  how  much 
even  the  law  of  real  property  has  been  modified  by  civil  law 
principles.  On  the  other  hand,  the  civil  law  has  borrowed  the 
institution  of  juries,  the  examination  of  witnesses  viva  voce,  and 
the  whole  law  of  evidence. 

Blackstone  has  compared  the  common  law  to  an  antiquated 
castle,  which  has  many  spacious  apartments,  although  the  en¬ 
trances  are  narrow  and  inconvenient.  It  may  be  asked,  who 
would  live  in  an  antiquated  castle  when  he  might  inhabit  a  con¬ 
venient,  elegant,  and  simple  modern  mansion,  having  not  only 
spacious  apartments,  but  easy  and  noble  entrances,  and  a  beau- 
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tiful  arrangement.  It  is  a  most  convincing  proof  that  some 
change  is  necessary,  that  the  language  of  all  the  ablest  writers 
on  the  common  law,  from  Lord  Coke  down  to  this  time,  is  the 
language  of  apology  for  its  cumbrous  awkwardness.  Black- 
stone  himself  regrets,  that  some  more  simple  proceeding  is  not 
adopted  in  place  of  the  inconvenient  fiction  of  a  forcible  eject¬ 
ment. 

Of  the  entrances  to  the  temple  of  justice  we  will  now  speak. 

The  practice  is  exceedingly  simple.  There  are  no  particu¬ 
lar  forms  of  action.  The  circumstances  of  the  case  are  stated 
in  a  short,  perspicuous  manner.  There  is  no  inducement  to 
verbiage  or  tautology,  as  the  attorney  gets  neither  more  nor 
less,  whether  his  petition  or  answer  he  long  or  short.  The  de* 
fendant  admits  or  denies,  compensates,  and  even  sets  up  a 
claim  wholly  distinct  if  he  pleases,  viz.  pleads  in  re-convention. 
Thus,  if  a  defendant  is  sued  for  the  price  of  a  horse,  he  may 
not  only  deny,  compensate,  &c.  that  particular  demand,  but 
may,  in  his  answer,  exhibit  his  claim  against  the  plaintiff  for  a 
carriage  sold  him,  and  obtain  judgment  as  in  an  original  suit 
against  him.  Any  number  of  causes  of  action,  however  different 
in  kind,  may  be  joined  in  the  same  suit  if  they  belong  to  the 
same  individual.  Compensation,  or  set-off,  is  allowed,  whe¬ 
ther  the  defendant  acquired  his  set-off  before  or  after  suit 
brought,  or  even  after  judgment ,  under  an  equitable  regulation 
as  to  costs.  Either  party  may  interrogate  the  other  with  the 
same  effect  as  in  chancery.  This  rule  should  be  amended  so 
as  to  make  him  appear  in  person  before  the  judge  or  jury,  and 
submit  to  a  regular  examination,  where  his  adversary  requires  it. 

An  action  for  the  possession  of  land  is  brought  as  any  other, 
and  the  plaintiff  is  bound  to  attach  copies  of  his  titles  to  his  pe¬ 
tition.  In  like  manner  must  the  defendant,  if  he  relies  on  wit- 
ten  title. 

If  any  one  is  turned  off  forcibly,  he  recovers  possession  and 
damages,  by  suing  within  a  year,  without  regard  to  title  ;  the 
defendant  may  then  institute  his  suit  for  the  property.  In  any 
other  case,  the  defendant  can  always  turn  an  action  for  the 
possession,  into  an  action  for  the  property,  by  setting  up  title. 

Actions  of  boundary  are  brought  by  plaintiff,  setting  forth 
that  he  owns  adjoining  the  defendant,  his  title,  and  what  he 
insists  to  be  the  boundary  between  them.  The  defendant  sets 

forth  his  title  and  claim  of  boundary.  Whoever  fails  pays  costs ; 
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or,  if  the  boundary  of  neither  be  established,  but  some  other, 
the  costs  are  borne  equally* 

These  proceedings  are  wonderfully  simple,  compared  with 
the  fiction  of  ejectment. 

Judgment  is  never  rendered  for  one  thing  in  order  to  get 
another.  Bonds  are  given  for  the  sums  really  due,  and  you 
recover  judgment  for  that,  with  the  interest  from  the  time  of 
non-payment.  The  fiction  of  losing  and  findiug  is  not  resorted 
to,  but  a  simple  statement  is  made  that  defendant  is  in  possession 
of  your  property,  and  refuses  to  give  it  up. 

If  a  suit  is  instituted  without  the  amicable  demand,  viz:  a 
demand  with  a  threat  of  a  suit,  plaintiff  pays  his  own  costs. 
With  certain  exceptions  as  to  suits  for  immovables,  partitions, 
&c.  the  defendant  can  only  be  sued  in  his  own  parish.  If  the 
judgment  is  for  a  specific  thing,  it  is  enforced  by  attachment 
and  distringas.  Injunctions  are  granted  by  the  special  order 
of  a  judge,  on  a  petition  sworn  to,  and  on  giving  bond  to  answer 
in  damages. 

Sequestrations  of  particular  property  to  which  plaintiff  claims 
right,  are  obtained  on  similar  terms.  The  appearance  in  court 
of  an  absent  defendant,  who  has  left  no  sufficient  attorney,  is 
enforced  either  by  attaching,  or  by  sequestrating  his  property 
and  revenues;  this  last  mode  is  more  particularly  used,  when  the 
object  is  to  litigate  the  title  of  real  property,  and  the  defendant 
is  an  absentee.  In  all  cases  where  the  legal  appearance  in  court 
of  an  absent  person  is  coerced,  and  he  does  not  appear  in  per¬ 
son  in  due  time,  the  judge  appoints  an  attorney  of  the  court  to 
defend  him,  and  makes  to  him  an  allowance  out  of  the  property, 
in  proportion  to  his  labor  and  the  importance  of  the  matter. 

The  petition  is  served  with  the  citation  or  writ,  and  the  de¬ 
fendant  has  ten  days  after  service  to  answer.  The  courts  are  open 
all  the  year  to  originate  suits  and  return  process,  and  eight 

months  for  the  trial  of  causes.  There  are  no  juries  in  civil  or 
criminal  causes,  unless  one  of  the  parties  chooses  to  demand  trial 
by  jury.  One  half  \  if  not  three  fourths,  of  all  suits  are  tried  by 
the  court  alone;  and,  truly,  so  far  as  the  trial  by  jury  isdesira- 
ble,  it  is  more  within  reach  in  Louisiana  than  here,  (in  N.  Y. )  for 
there  it  may  resorted  to  in  every  suit;  here,  in  all  chancery  suits, 
it  is  at  the  pleasure  of  the  chancellor.  Attachments  create  a 
lien  in  favor  of  the  creditor  attaching,  whether  resident  or  non- 
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uesident,  and  executions  reach  credits,  moneys,  stock,  and  every 
kind  of  right  and  interest.  There  is  neither  issue  roll  nor  judg¬ 
ment  roll,  nor  continuances,  except  on  the  minutes  of  the  clerk — 
the  suit  is  tried  on  the  original  papers,  and  the  judgment  is 
signed  on  the  original  petition,  and  entered  in  the  minutes  of  the 
court. 

The  Court  of  Appeals  revises  the  judgment  of  a  judge, 
or  the  verdict  of  a  jury,  as  to  fact  as  well  as  law ,  and 
gives  damages  for  frivolous  appeals.  When  they  reverse  the 
verdict  of  a  jury,  they  either  direct  a  new  trial,  or  decide  the 
case  themselves  finally.  In  the  exercise  of  this  discretion,  they 
have  never  used  this  high  power  where  there  is  contradictory 
evidence,  and  seldom  unless  the  evidence  be  all  documentary, 
and  the  verdict  clearly  the  result  of  prejudice  or  feeling,  nor 
ever  in  cases  of  pure  damages. 

Appeals  are  taken  up  by  a  statement  of  facts  agreed  on  by 
the  parties,  or  settled  by  the  judge,  as  the  testimony  is  taken 
down  by  the  clerk.  But  the  verdict  of  a  jury  may  he  made 
final  by  submitting  facts,  as  it  is  called,  somewhat  similar  to 
issues  out  of  chancery — it  then  resembles  a  special  verdict ; 
even  in  this  case  the  circuit  judge  can  order  a  new  trial.  It  is 
not  too  much  to  say,  that  the  Court  of  Appeals  is  at  present 
composed  of  men  equal  in  ability  to  any  similar  number  of 
judges  in  the  United  States.  Suits  may  be  terminated  with 
great  promptness  where  there  is  no  excuse  of  absent  witnesses, 
commissions,  new  trial,  or  similar  cause  of  delay,  and  they  are 
followed  up  by  the  attorney.  A  suit  can  be  instituted  in  the  court 
of  the  first  instance  in  the  city,  and  finally  decided  by  the  Court 
of  Appeals  in  three  months.  There  are  no  separate  courts  of 
chancery,  nor  are  they  at  all  necessary.  The  principles  of 
equity  are  embodied  with  the  law.  No  state  where  the  common 
law  exists  in  any  thing  of  its  primitive  condition,  can  be  well 
governed  without  distinct  courts  of  chancery. 

The  bar  receive  no  compensation  in  the  shape  of  fees  or  cost; 
— each  client  remunerates  his  ow  n  advocate.  All  copies  of  pe¬ 
titions,  papers,  Ac.  are  made  by  the  clerks,  and  served  by  the 
sheriff,  and  the  profession  have  little  manual  or  peripatetic 
drudgery  to  perform.  A  few  notaries  do  all  the  conveyancing. 
As  there  are  no  folios  to  be  paid  for,  every  tiling  is  done  in 
brief.  The  abolition  of  taxed  costs  or  fees,  or  thje  substitution 
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of  some  graduated  per  centage,  would  effectually  destroy  ike 
multiplication  of  words  without  knowledge.  This  improvement 
would  wonderfully  diminish  the  expense  of  suits — it  would  be  a 
labor-saving  machine — four  fifths  of  the  writing  now  used  would 
be  dispensed  with ;  but  it  might  also  diminish  the  number  of 
attorneys.  It  would  not  at  all  affect  the  higher  class  of  advo¬ 
cates — the  profession  must  be  paid*  A  case  of  practice  for 
decision  seldom  occurs,  as  there  are  no  attempts  to  quibble  a 
party  out  of  court,  and  because  there  is  no  end  to  be  answered 
by  it. 

I  have  thus  given  you  a  rapid  sketch  of  the  state  of  the  law, 
and  of  the  administration  of  justice,  in  Louisiana.  No  one 
pretends  that  it  is  perfect ;  parts  are  retained  from  respect  to 
the  feelings  and  prejudices  of  the  ancient  population  of  the 
country ;  but  it  contains  the  great  ingredients  for  completing  a 
system  as  perfect  as  humanity  will  admit.  That  it  is  vastly 
superior  to  the  system  of  law  administered  in  most  of  the  other 
States,  I  entertain  no  doubt :  it  is  infinitely  more  simple,  and 
better  adapted  to  the  state  of  society.  I  have  heard  lawyers 
express  the  sentiment,  that  it  mattered  not  to  them  what  the 
law  was — it  was  their  business  to  live  by  its  administration. 
With  such  men,  and  such  sentiments,  my  soul  holds  no  commu¬ 
nion.  I  despise  the  man  who  would  not,  if  he  could,  infuse 
into  the  minds  of  men  the  spirit  of  peace  and  justice,  which 
would  render  unnecessary  judges,  courts,  and  their  appendages, 
as  I  would  the  physician  who  would  refuse  to  create  an  atmos¬ 
phere  which  would  heal  all  diseases.  The  evil  may  be  lessened. 
An  approximation  to  perfection  is  within  reach,  and  to  that  the 
ambition  of  honorable  men  should  be  directed,  much  more  than 
to  private  gains.  In  another  letter  I  will  give  you  my  views 
on  the  practical  advantages  of  reducing  law  to  a  \Vritten  code* 

Your  obedient  servant, 


T.  WATTS* 
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Letter  II. 

Sir:  With  regard  to  the  advantages  to  be  derived  from 
reducing  the  law  to  a  written  code,  permit  me  to  speak  in 
measured  and  explanatory  terms.  That  the  reduction  of  law 
to  a  code  can  dispense  with  the  necessity  of  the  profession, 
and  enable  every  man  to  be  his  own  lawyer,  is  an  idea  which 
every  one  who  understands  the  organization  of  society  will 
pronounce  weakly  theoretical,  and,  if  practicable,  would  never 
be  practised.  The  subdivision  of  labor,  which  is  found  so  ad¬ 
vantageous  to  all  classes,  forbids  it — the  degree  of  complexity 
necessarily  attendant  upon  any  system  of  law’  which  is  to  ad¬ 
just  the  rights  of  individuals  in  a  complicated  state  of  society, 
forbids  it.  But  that  it  w  ould  render  law,  as  a  science,  more 
level  to  the  understandings  of  all,  to  strip  it  of  its  unnecessary 
intricacy,  absurd  fictions,  obsolete  and  inapplicable  maxims, 
rules,  and  forms,  cannot  be  doubted ;  nor  that  a  very  great  num¬ 
ber  of  persons,  who  have  leisure  and  inclination,  would  com¬ 
prehend  the  subject,  in  wrhole  or  in  part,  and  act  as  a  check  on 
that  tendency  to  mysticism  and  jargon  which  the  exclusive 
knowledge  of  it  by  its  professors  is  apt  to  create.  That  this  is 
practically  the  case  in  Louisiana,  my  experience  confirms.  The 
planters  and  well  informed  men  have  the  code  in  their  hand, 
and  discuss  it  as  a  branch  of  politics ;  while,  on  the  contrary, 
the  community  here  (in  N.  Y.)  are  involved  in  Egyptian  darkness 
on  the  subject.  I  w  ell  remember  the  trial  of  a  suit  of  ejectment 
in  Newr  York,  where  Judge  Yan  Ness  presided.  Law  did  not 
permit  the  attorneys  to  dispense  with  the  jury ;  but  they  agreed 
that  a  verdict  should  be  taken  for  the  plaintiff,  subject  to  a  case 
to  be  made  for  the  court.  The  matter  passed  between  the 
attorneys  and  the  judge,  who  directed  the  jury  to  find  for  the 
plaintiff.  A  conscientious  quaker  replied,  that  he  did  not  un¬ 
derstand  the  matter — he  had  heard  no  evidence — he  w  as  sw  orn 
to  find  a  true  verdict,  and  he  did  not  see  how  he  should  discharge 
his  duty  in  that  manner.  The  poor  judge  blushed  scarlet — he 
could  not  undertake  to  explain  the  matter  to  the  juror — -that 
would  have  taken  three  of  Judge  Gould’s  lectures ;  but,  after 
some  difficulty,  the  verdict  w  as  entered,  amidst  the  grumblings 
of  the  jury.  A  knowledge  of  the  law  being  within  reach  of  all, 
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the  people  would  live  better  satisfied  when  they  knew  that  others 
than  its  professors  understood  and  approved  the  rules  which 
regulated  their  dearest  interests.  The  days  of  blind  confidence 
are  passed.  Previous  to  the  Reformation,  religion  was  neither 
known  nor  understood  by  the  People;  now,  every  man  is  more 
or  less  a  divine ;  and,  though  a  clergy  are  as  necessary  as  ever, 
all  religious  men  have  a  moral  and  intellectual  control  over 
their  leaders. 

I  am  also  of  opinion,  that,  without  reducing  the  law  to  a 
written  code,  you  never  can  get  rid  of  principles  no  longer  ap¬ 
plicable, ,  of  cumbrous  forms ,  of  maxims  founded  on  ignorance , 
barbarism,  and  a  different  state  of  society .  No  partial  legisla¬ 
tive  enactments  can  ever  be  engrafted  to  make  the  system  suit¬ 
able  to  the  present  condition  of  the  People.  The  civil  law,  as 
it  existed  at  Rome,  could  be  reformed  no  otherwise  than  by 
setting  forth  what  was  law,  and  repealing  and  abolishing  all 
else.  The  like  was  the  only  mode  pursued  in  France  when  a 
new  state  of  society  rendered  necessary  the  adoption  of  exten¬ 
sive  modifications  of  former  rules  of  rights,  and  the  abolition 
of  inapplicable  laws  and  maxims.  The  edifice  must  be  re-con¬ 
structed,  though  much  of  the  old  materials  may  be  used  in  it; 
and  were  there  no  other  reasons  for  a  code,  than  those  of  ren¬ 
dering  law  more  level  to  the  comprehension  of  the  people,  and 
getting  rid  of  useless  forms  and  obselete  maxims  and  rules, 
they  would  fully  justify  the  measure.  But,  while  I  unhesitat¬ 
ingly  give  it  as  my  opinion,  that  reducing  the  law  to  a  written 
code  is  of  vast  practical  utility,  and  will  repay  tenfold  the  labor, 
expense,  and  inconvenience,  it  may  occasion,  I  do  not,  therefore, 
think  that  it  renders  unnecessary  law  suits,  lawyers,  and  courts. 
We  should  frame  our  systems  and  modes  of  regulation  for  so¬ 
ciety,  in  the  remembrance  that  thousands  of  generations  are  to 
succeed  us,  and  that  even  a  small  inconvenience,  perpetually 
recurring,  amounts  to  a  great  evil.  Litigation  is  a  mental 
medicine,  and  law  suits  are  a  vent  for  the  bad  passions  of  man¬ 
kind,  much  the  most  easy,  safe,  and  advantageous  to  their  peace. 
If  men  could  not  thus  get  rid  of  the  overflowings  of  their  gall, 
the  result  must  be  violence,  murder,  and  assassination.  We  find 
that  these  crimes  invariably  abound  where  there  is  no  law  or 
no  confidence  in  the  justice  of  its  administration.  If  the 
man  who  has  murdered  your  kinsman  be  not  punished,  it  is  a 
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natural  feeling  that  you  should  take  revenge  yourself ;  and  in* 
ferior  injuries,  real  or  fancied,  would  produce  the  same  result. 
The  more  confidence  we  have  in  the  due  administration  of  jus¬ 
tice,  the  more  peace  and  quiet  will  exist  in  society,  and  every 
thing  should  be  done  to  produce  and  cherish  that  confidence, 
and  a  more  general  knowledge  of  the  principles  and  practice  of 
law  is  the  best  means  of  creating  it.  Again :  it  is  not  to  be 
supposed,  that,  by  the  formation  of  a  code,  all  other  books  are 
to  be  dispensed  with.  Much,  very  much,  will  certainly  be  ren¬ 
dered  unnecessary.  As  well  in  the  Roman,  as  in  the  Napoleon 
code,  and  that  of  Louisiana,  it  has  been  thought  advisable  to 
state  the  rules  of  law  in  a  didactic  manner,  and  without  attempt¬ 
ing  to  embody  the  reasons  of  those  rules  in  the  code.  It  is  true, 
the  reasons  of  very  many  of  the  rules  are  necessarily  associated, 
and  start  to  the  mind  with  the  rule  itself ;  but  this  is  not  always 
the  case,  more  particularly  when  the  rules  modify  each  other. 
The  men  who  constructed  the  Napoleon  code,  debated  the  ques¬ 
tion  whether  the  reasons  should  not  be  embodied  with  the  rules. 
As  will  be  seen  in  the  discussions  on  that  subject,  they  decided, 
and  I  think  wisely,  that  they  must  be  left  to  be  sought  in  the 
elementary  writers.  A  code,  therefore,  would  not  dispense 
with  such  books,  but  the  number  necessary  would  be  very  small , 
-as  the  elements  of  any  science  are  comprised  in  a  short  compass. 

Besides  the  great  advantage  of  settling  the  maxims  and  rules 
of  law  on  the  principles  of  science,  sense,  philosophy,  the  actual 
condition  of  society,  and  getting  rid  of  the  maxims  and  rules, 
the  result  frequently  of  accident,  caprice,  a  peculiar  and  obso¬ 
lete  state  of  manners,  and  the  very  great  one,  that  a  much 
larger  portion  of  the  community  than  its  professors,  would  un¬ 
derstand  the  law  by  which  they  were  governed  ;  a  code  presents, 
also,  this  advantage,  that  it  has  a  strong  tendency  to  prevent 
the  several  departments  of  government  from  encroaching  on 
each  other,  and  keeps  the  law  in  the  hands  of  the  legislature, 
where  it  ought  to  be.  Under  a  code  it  is  very  easy  to  know 
whether  there  is  any  law  for  every  class  of  cases  which  arise, 
or  whether  any  alterations  in  the  state  of  society  require  amend¬ 
ments  or  additions  to  the  laws  which  govern  it,  and  then  laws 
are  adopted  by  the  general  consent,  and  with  a  view  to  the  ge¬ 
neral  good,  and  are  not  a  partial  usurpation  of  power  to  meet 
the  exigency.  The  criminal  law  has  always  been  considered 
12 
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as  incapable  of  additions  by  the  judges ;  and  that  as  new  rela¬ 
tions,  and  new  subjects  of  property  in  society  produced  new 
crimes,  the  legislature  alone  could  create  the  crime,  and  regu¬ 
late  the  punishment. 

If  it  be  asked  upon  what  principles  a  chancellor  or  a  judge 
would  decide  a  case  for  which  the  common  law  has  made  no 
provision,  experience  shows,  that  to  prevent  a  failure  of  justice, 
as  it  is  called,  he  resorts  to  English  acts  of  parliament,  the  ci¬ 
vil  law,  or  his  own  ideas  of  convenience,  and  borrows,  or  makes 
a  rule,  which  he  thinks  will  answer  the  purpose.  This  is  af¬ 
terwards  precedent  and  law- — judges  become  legislators,  and  a 
law  is  imposed  on  the  community  without  their  knowledge  or 
consent,  and  frequently  with  slender  deliberation  and  with  little 
wisdom.  Every  well  informed  lawyer  can  call  to  mind  innume¬ 
rable  instances  of  this  species  of  usurpation,  and  its  pernicious 
effects. 

It  is  to  be  admitted,  that  in  the  immense  variety  of  human 
affairs,  and  their  incessant  fluctuation,  the  change  and  produc¬ 
tion  of  new  species  of  property,  and  new  rights,  it  is  impossi¬ 
ble  to  foresee  and  provide  for  every  case,  or  even  every  class 
of  cases,  which  may  occur.  To  obviate  this  objection,  it  has 
been  suggested  by  the  gentleman  lately  engaged  in  amending 
the  civil  code  of  Louisiana,  that  wherever  a  case  accurred 
which  seemed  to  require  the  establishment  of  a  general  rule, 
the  court  should  decide  the  case  on  its  circumstances  as  the 
rules  of  equity  might  dictate,  and  then  lay  before  the  legisla¬ 
ture  the  case,  with  a  recommendation  of  a  rule,  they  might  think 
most  judicious.  The  rule  being  framed  into  an  article  of  the 
code,  would  form  a  permanent  regulation  for  the  government 
of  future  cases,  and  render  unnecessary  the  publication  of  end¬ 
less  reports.  On  many  subjects,  especially  of  contracts,  a  cer¬ 
tain  latitude  of  decision  must  be  left  with  judges  and  juries, 
under  certain  general  rules  laid  down  for  their  government. 
For  my  own  part,  I  consider  the  publication  of  reports  as  con¬ 
stituting  a  legitimate  check  upon  the  bench.  Their  decisions 
pass  in  review  before  the  bar,  and  never  stand  against  general 
reprobation ;  and  this  would  compensate  the  expense  of  reports, 
if  they  were  to  be  all  burnt  in  five  years  afterwards. 

Let  me  also  enumerate,  as  a  practical  advantage  of  reducing 
law  to  a  written  code,  that  the  rules  of  property  are  found  to 
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Be  more  permanent,  not  so  liable  to  fluctuate,  as  when  so  much 
is  left  to  the  discretion  of  judges.  The  land  marks  are  obvious 
to  all  who  take  any  pains  to  look  for  them.  There  is  a  satisfac¬ 
tion  and  acquiescence  on  the  part  of  the  people  in  the  result  of 
suits,  so  far  as  the  law  is  concerned,  when  they  are  pointed  to 
the  rules  which  govern  the  case,  embodied  by  legislative  enact¬ 
ment.  One  advantage  of  reducing  law  to  a  code,  and  a  conse¬ 
quence  of  the  abolition  of  useless  forms  and  modes  of  proceed¬ 
ing,  is  an  immense  reduction  of  the  expense  of  legal  proceedings, 
a  diminution  in  the  number  of  its  professors,  and  a  saving  of 
the  labor  of  thousands,  an  object  in  itself  of  no  inconsiderable 
magnitude. 

Whether  reducing  law  to  a  written  code  has  any  great  effect 
or  tendency  to  prevent  litigation,  is  a  question  on  which  I  can¬ 
not  pretend  to  pronounce  any  very  positive  opinion.  I  am 
inclined  to  think  it  has  such  a  tendency,  by  rendering  the  law 
plain  and  positive,  but  to  nothing  like  the  extent  that  some  ad¬ 
vocates  of  it  seem  to  suppose — I  do  not  think  that  any  system 
of  law  can  materially  reduce  the  number  of  suits.  The  great 
sources  of  litigation  are  the  mistakes,  errors,  and  negligence, 
or  the  fraud  and  clieatery  of  mankind — very  many  disputed 
cases  involve  a  contradiction  between  the  parties  as  to  facts.. 
The  insurer  insists  that  the  vessel  was  unsound,  or  the  warranty 
was  broken ;  the  assured  denies  it.  The  plaintiff  affirms,  that 
the  terms  of  the  contract  were  of  one  description,  the  defendant 
that  they  were  of  another.  It  is  not  too  much  to  attribute  the 
residue  of  the  litigations  to  fraud,  mistake,  deception,  or  pettish 
temper.  As  long,  therefore,  as  men  are  fallible  and  selfish 
beings,  so  long  will  litigation  continue  to  flourish,  and  lawyers 
to  live  by  the  vices  of  the  mind,  as  physicians  do  by  diseases  of 
the  body. 

One  practical  advantage  of  a  code  is,  that  it  leads  to  the  de;- 
cision  of  every  suit  on  the  principles  and  rules  of  law  applica¬ 
ble  to  it,  and  but  little  attention  is  paid  to  decided  cases.  In 
the  common  law,  its  principles  and  rules  are  so  few,  and  so 
wholly  insufficient  to  serve  as  the  means  of  regulating  the  af¬ 
fairs  of  life,  that  judges  have  been  driven  to  endless  refinements 
to  give  their  decisions  the  appearance  of  being  predicated  on 
some  existing  rule  of  law.  Hence,  the  great  value  set  by  law¬ 
yers  on  books  of  reports,  and  their  endless  multiplication.  But, 
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under  a  system  of  law  embodied  in  a  code,  the  principles  and 
rules  are  very  numerous,  and  there  is  a  perpetual  recurrence  to 
them  ;  and  this  is  really  the  proper  mode  of  deciding  ;  for  there 
is  no  greater  resemblance  between  the  facts  and  circumstances 
of  any  two  law-suits,  than  between  the  features  of  any  two 
faces  of  the  human  family. 

Another  obvious  advantage  arises  from  reducing  law  to  a 
code,  viz.  that  a  double  set  of  courts  is  rendered  unnecessary  ; 
and  the  construction  of  the  machine  for  administering  justice 
being  more  simple,  it  is  less  likely  to  become  deranged,  and  if 
so,  to  be  more  easily  repaired. 

It  is  in  order  to  get  rid  of,  and  away  from  the  common  law, 
that  courts  of  equity  were  at  first  adopted,  and  are  now  so  ne¬ 
cessary  ;  but  when  the  modifications  of  the  law  became  part  of 
the  law  itself,  this  expedient  would  no  longer  be  resorted  to. 

On  this  subject  of  the  general  administration  of  justice,  per¬ 
mit  me  to  suggest,  that  the  principle  of  false  economy  produces 
more  injury  to  the  community  than  any  other  cause  I  know  of. 
To  have  justice  well  administered,  the  judges  must  be  well  paid. 
The  talents  of  the  profession  are  for  sale,  and  whoever  bids 
highest  will  be  the  purchaser.  If  the  community  bids  highest, 
they  will  have  men  of  most  talents  on  the  bench — if  individu¬ 
als,  they  will  be  at  the  bar ;  and  miserable  is  the  state  of  the 
administration  of  justice  where  the  bar  is  superior  to  the  bench. 
Indecision,  vacillation,  and  delay,  are  the  consequence — end¬ 
less  appeals,  and  perpetual  dissatisfaction,  and,  in  the  result, 
tenfold  expense  to  the  suitors.  A  bungling  judge  can  fit  a  suit 
no  more  than  a  bungling  tailor. 

It  is  supposed  impossible  to  reduce  the  law  to  a  written  code. 
This  objection  can  only  proceed  on  the  false  idea  that  a  decree 
in  anticipation  is  to  be  made  for  every  case  of  circumstances 
and  facts  that  can  exist  This  would  be  a  vain  attempt,*  all 
that  is  proposed  is,  to  embody  and  lay  down  all  the  rules  and 
regulations  for  the  government  of  society,  as  far  as  can  be  de¬ 
vised,  to  suit  the  general  habits,  modes  of  life,  and  relations  of 
men,  and  the  present  nature  of  property.  This  has  in  fact  been 
done  by  the  civil  law ;  and  France  and  Louisiana  have  lived 
under  it  for  the  last  twenty  years.  Hale,  in  his  preface  to  Rolled 
Abridgment,  expressly  asserts  its  practicability  with  regard 
to  the  common  law ;  and  Bacon  has  also  declared  his  belief  of 
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its  utility.  On  the  contrary,  there  is  danger  in  reducing  law 
to  a  written  code,  of  introducing  too  much  and  minute  regula¬ 
tion.  We  must  take  care  that  we  do  not  enslave  ourselves  by 
fetters  of  our  ow  n  forging,  and  entangle  ourselves  in  a  net  of 
regulations  which  will  impede  the  movements  of  society. 

It  is  chiefly  to  be  remembered,  that,  from  the  multiplicity  of 
those  movements,  to  remove  the  smallest  friction  becomes  im¬ 
mensely  important.  How  much  would  be  saved,  if  it  were  only 
the  one  half  of  the  labor  and  expense  of  every  suit  for  all  future 
ages. 

The  change  necessary  to  the  present  state  of  society  has 
partially  been  made  with  regard  to  the  principles  and  rules  of 
property,  and  the  rights  of  individuals  by  the  creation  of  a 
system  of  equity,  but  it  exists  in  all  the  clumsiness  and  awk¬ 
wardness  of  patchwork.  We  have  abolished  the  gowns,  wigs, 
square  caps,  and  other  trifling  ceremonials  and  forms,  but  are 
afraid  to  reform  where  reform  is  vastly  more  important,  and 
where  it  is  loudly  called  for.  The  state  of  law' as  a  science,  and 
the  mode  of  its  administration,  are  at  variance  with  the  spirit  of 
the  age  and  of  the  people.  There  is  a  strong  interest  combined 
and  ever  active  to  keep  it  so  ;  hut  I  cannot  think  it  will  long 
prevail  against  the  light  which  breaks  in  upon  us.  Never  were 
the  minds  of  the  people  in  a  fitter  state  to  effect  a  reform  in  a 
wise  and  prudent  manner.  Only  let  it  be  entrusted  to  proper 
hands,  and  made  with  due  deliberation.  Neither  to  those  w  ho, 
from  ancient  prejudices  and  long  habits,  cannot  be  brought  to 
think  favorably  of  any  change,  nor  to  rash  theorists,  who  would 
overturn  foundations  and  rear  up  a  ricketty  and  ill  proportion¬ 
ed  edifice.  Not  to  a  great  number,  lest  there  should  be  no  re¬ 
sponsibility,  no  concert  and  expedition  ;  not  to  a  very  few,  lest 
there  should  be  wanting  the  combination  of  wisdom  and  omni¬ 
science  of  the  subject.  I  have  thus  freely  given  you  my  views 
on  this  important  subject ;  they  are  the  result  of  experience, 
observation,  and  reflection,  and  not  conjured  up  for  the  occa¬ 
sion.  For  my  own  part,  I  most  sincerely  wish  that  the  obvi¬ 
ous  and  necessary  improvements  were  made  in  the  science  of 
law  throughout  the  union  ;  it  really  stands  in  need  of  reforma¬ 
tion  as  much  as  religion  did  in  the  time  of  Luther.  It  is  en¬ 
cumbered  with  similar  forms  and  superstitions.  Temporary 
expedients  and  enactments  have  been  resorted  to  long  enough  : 
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much  that  is  useful  has  been  and  might  yet  be  borrowed  from 
the  civil  law ;  it  is  a  system  composed  for  a  people  in  the  high¬ 
est  state  of  civilization  and  refinement.  The  aid  of  the  gen¬ 
tleman  now  in  Congress  from  Louisiana,  and  who  may  be  said 
to  belong  equally  to  New  York,  should  be  called  in.  He  is 
fervently  devoted  to  the  improvement  of  the  science,  and  his 
distinguished  abilities  and  experience  would  be  of  the  utmost 
service. 

Montesquieu  has  written  the  spirit  of  laws  ;  let  us  have  the 
practice  of  laws,  that  is,  the  practical  system  of  jurisprudence 
best  adapted  to  the  administration  of  justice  in  a  civilized, 
refined,  and  well  informed  community. 

As  a  passionate  lover  of  my  profession,  it  would  delight  me 
to  behold  law  as  the  handmaid  of  justice,  refreshing  her  weary  ^ 
suitors  from  the  fountain  of  truth,  and  to  see  that  in  the  draught 
there  should  be  neither  injustice  to  make  it  bitter,  delay  to 
make  it  sour,  nor  expense  to  make  it  nauseous.  Accept,  sir,  ^ 
the  homage  due  to  the  moral  and  intellectual  courage  displayed 
in  agitating  this  important  and  interesting  subject.  ~ 

CHARLES  WATTS.  £ 

■  ‘v; •  "  *  *;  v 


The  Compiler  has  considered  the  following  Document  so  closely  connected 
with  the  subject  of  Mr.  Sampson’s  Discourse,  Essays,  and  Correspondence, 
as  to  deserve  insertion  in  this  place. 

Message  of  Gov .  Wilson  to  the  Legislature  of  South  Carolina- 1824. 

Executive  Department, 

Columbia ,  22 d  JYov,  1 824< 

To  the  Honorable  President  and  Members  of  the  Senate : 

Fellow  Citizens  :  Although  our  State  has  been  visited 
with  destructive  freshets  and  storms,  and  many  of  our  citizens 
cut  off  in  the  prime  of  life  and  vigor  of  manhood,  by  the  yellow 
fever,  that  scourge  to  the  population  of  our  sea-port  towns, 
since  last  I  had  the  honor  of  addressing  you ;  yet,  when  we 
take  a  comparative  survey  of  other  States,  there  is  much  still 
left  for  self-gratulation,  for  which  we  ought  to  be  thankful  to 
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the  Disposer  of  all  human  events.  The  blighted  prospects  of 
our  planters,  which  must  produce  a  serious  effect  upon  the 
revenue  of  our  citizens,  will  at  once  suggest  the  propriety  of 
your  adopting  such  measures  as  may  alleviate  their  pecuniary 
resources.  This  can  be  effected  only  by  loans  or  retrenchments. 
Perhaps  the  moderate  exercise  of  the  former,  with  a  wise  reduc¬ 
tion  of  our  civil  list  expenditure,  may  best  comport  with  the 
interests  of  our  citizens  and  State. 

An  addition  to  the  capital  of  the  Bank  of  the  State  of  South- 
Carolina,  will  at  once  enable  that  Institution,  which  has  proved 
so  valuable  to  our  finances,  to  increase  its  discounts,  and  to 
continue  an  accommodation  to  its  present  debtors.  Where  re¬ 
trenchment  can  be  most  properly  resorted  to,  is  left  to  your 
superior  wisdom  and  discretion  to  decide. 

The  visitations  of  fever  to  which  the  city  of  Charleston  is 
subject,  proceeds,  in  all  probability,  from  causes  which  can¬ 
not  be  removed.  Our  exertions  should  be  directed,  therefore, 
to  palliate  the  effects  of  this  distressing  malady  as  much  as 
possible.  On  this  subject,  I  would  recommend  a  revision  of  the 
quarantine  laws,  agreeable  to  the  suggestions  of  the  port  phy¬ 
sician,  whose  official  report  to  me,  for  the  last  and  present  year, 
is  herewith  submitted. 

Among  the  many  subjects,  of  a  general  and  local  nature, 
that  will  occupy  your  deliberations,  there  are  none  of  such  vital 
importance  as  the  undigested  state  of  our  written  and  unwritten 
laws,  and  the  present  organization  of  our  judiciary  system. 

It  is  a  source  of  great  satisfaction  to  see  the  opinion  gaining 
strength,  that  the  rules  of  the  common  law  are  susceptible  of 
written  form.  It  is  impossible  to  write  the  law  of  every  case 
that  may  occur,  and  no  such  Utopian  project  ever  entered  into 
the  imagination  of  any  one.  But  to  reduce  the  chaotic  mass  of 
what  is  now  called  the  common  law  into  some  tangible  form, 
which  the  citizen  can  grasp  and  comprehend,  is  a  desideratum 
anxiously  desired ;  and,  difficult  as  it  may  be,  it  is  within  the 
powers  of  the  human  intellect.  To  this  end,  I  would  advise  the 
appointment  of  three  distinguished  jurists,  allotting  to  each 
some  specific  part  of  the  common  law,  to  be  written  and  sub¬ 
mitted  to  the  judges  for  their  approbation,  and  then  to  the  Le¬ 
gislature.  Such  an  undertaking  will  require  time  and  talents ; 
and,  to  obtain  these,  it  will  be  necessary  that  a  liberal  salary 
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should  be  given  to  those  employed.  The  longer  this  subject 
remains  a  matter  of  speculation,  the  more  difficult  will  be  its 
execution.  To  place  before  the  citizen  the  law,  which  is  to  be 
his  rule  of  conduct,  rather  than  have  it  buried  beneath  the  un¬ 
fathomable  piles  of  folio,  quarto,  and  octavo,  which  now  entomb 
it,  would  well  comport  with  your  wisdom,  as  the  Represent¬ 
atives  of  the  People.  None  but  professional  men  ever  attempt 
to  reach  the  fountain  of  the  common  law,  and  but  very  few  of 
these  ever  arrive  at  the  same  source.  The  judges  themselves 
are  often  at  variance,  and  in  some  cases  the  bench  is  equally 
divided  in  opinion.  To  expect  the  citizen  of  plain  English 
education  to  arrive  at  a  knowledge  of  a  law,  which  is  to  be 
sought  through  a  thousand  books  of  black  letter  and  Norman 
French,  would  be  as  idle,  as  it  is  absurd  to  require  obedience 
to  what  he  does  not  know. 

It  is  therefore  matter  of  no  surprise,  that  one  of  its  rules 
should  be,  that  an  ignorance  of  the  law  should  he  no  excuse  for 
its  violation.  A  rule  borrowed  I  presume  from  the  Monster 
Sphinx,  who  destroyed  every  one  that  was  unable  to  give  a  solution 
of  her  riddle.  France,  under  the  genius  and  energy  of  the  great 
Napoleon,  gave  a  written  code  to  her  citizens.  When  the  mo¬ 
numents  erected  to  the  memory  of  this  extraordinary  man  shall 
have  crumbled  into  dust,  when  his  military  achievements  shall 
be  told  like  the  fabulous  actions  of  Theseus,  his  fame  shall  be 
immortalized  by  the  Napoleon  Code.  If  a  nation  that  has 
existed  for  more  than  two  thousand  years,  subject  by  turns  to 
the  government  of  tyrants,  the  priesthood,  a  limited  monarchy, 
and  a  licentious  populace,  with  all  the  various  and  conflicting 
rules  arising  out  of  the  policy  of  each  government,  be  enabled 
to  educe  symmetry  from  chaos,  light  from  darkness,  and  order 
from  confusion,  I  can  see  no  reason  why  a  State  like  ours,  where 
all  are  equal,  a  government  in  the  possession  of  every  political 
and  civil  right,  at  peace  with  all  the  world,  united  in  sentiment, 
opinion,  and  interest,  should  not  succeed  in  a  similar  under¬ 
taking.  I  am  well  satisfied  the  work  can  be  accomplished,  and 
if  it  contain  imperfections,  as  no  doubt  it  must,  it  will  yet  be 
one  of  the  most  acceptable  gifts  to  the  people,  which  can  emanate 
from  your  wisdom,  and  will  endear  your  memory  to  the  latest 
posterity.  The  Federal  Government  have  none  but  written 
laws ;  and  although  some  inconvenience  was  at  first  felt,  when 
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it  was  adjudged,  that  the  common  law  was  not  of  force  in  the 
United  States  Courts  ;  yet  there  are  none  at  the  present  day, 
who  do  not  rejoice,  that  such  a  decision  was  made ;  and  it  would 
be  better  at  the  present  moment,  that  an  act  should  be  passed 
delairng  the  common  law  not  of  force,  than  to  continue  it  lon¬ 
ger  as  it  now  exists. 

At  your  last  session,  I  gave  you  such  views  of  the  defective 
state  of  our  judiciary  system  as  then  occurred  to  me :  a  year’s 
experience  has  tended  only  to  confirm  the  necessity  of  a  radical 
alteration. 

The  Courts  of  Equity  go  on  to  legislate  at  will ;  and  the  citi¬ 
zen  is  wholy  unable  to  say,  by  what  tenure  he  holds  any  thing 
that  is  his.  It  is,  as  was  denominated  the  French  Directory, 
a  five-headed  monster,  and  unless  it  is  destroyed,  it  will  destroy 
us.  The  Judges  of  that  court  are  all  virtuous  men,  but  like  the 
human  race,  ambitious  of  power.  Their  prerogative  cannot  be 
defined  by  any  one ;  they  decide  the  same  case  according  to 
different  rules,  and  no  precedent  governs  them,  when  they  chose 
to  be  untrammelled. 

One  of  the  great  evils  that  leads  to  this,  is  the  want  of  suffi¬ 
cient  responsibility.  If  there  was  but  one  Chancellor,  the  deci¬ 
sions  would  be  better  and  more  uniform.  Responsibility  divid¬ 
ed  between  five,  is  a  farce.  It  is  a  license  to  do  as  each 
one  pleases.  Eight  tenths  of  the  cases  in  that  court  might 
well  be  decided  by  the  commissioners  and  registers  in  the 
several  districts ;  and  one  chancellor  would  be  all-sufficient  to 
hear  the  cases  of  appeal  from  the  commissioners.  A  court  of 
appeals  in  the  last  resort  is  most  imperiously  called  for.  The 
great  variety  of  cases  in  which  the  present  appeal  courts  of  law 
and  equity  differ,  will  at  once  satisfy  the  most  superficial  ob¬ 
server  of  the  necessity  of  creating  such  a  court.  If  this  be  not 
effected,  the  propriety  of  passing  a  declaratory  act  upon  the 
points  of  difference  will  at  once  suggest  itself. 

The  revision  of  our  laws  for  the  government  of  our  colored 
and  slave  population  will  require  your  attention.  Many  of  these 
laws  have  their  origin  in  an  age  much  less  refined  than  the 
present,  and  are  in  ill  accordance  with  our  feelings.  Others  of 
a  late  date,  were  produced  by  an  excitement  which  is  now  in 
a  great  measure  gone.  The  unequal  tax  upon  the  colored  po¬ 
pulation  in  Charleston,  cannot  well  be  justified  either  upon 
13 
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principle  or  expedience.  In  order  that  laws  should  be  observed, 
they  should  be  enacted  with  such  wisdom  and  foresight,  that  it 
should  be  the  interest  of  the  citizen  to  conform  to  them.  The 
enactment  of  severe  penalties  against  supposed  offences,  which 
custom  and  the  feelings  of  the  people  sanction,  is  worse  than  idle 
legislation.  It  teaches  them  that  the  law  may  be  infringed  with 
impunity.  Until  the  character  of  an  informer  is  considered 
honorable,  it  will  be  in  vain  to  legislate  on  such  subjects. 

The  law  of  imprisonment  for  debt  should  be  abolished. 
It  has  been  frequently  brought  to  your  view,  but  has  not  yet 
received  an  entire  legislative  sanction.  I  regret  that  South 
Carolina  should  be  among  the  last  of  the  states  in  alleviating 
the  miseries  of  the  human  family.  The  misfortunes  of  an  honest 
debtor  constitute  no  crime,  nor  should  his  liberty  be  disfran¬ 
chised  at  the  will  of  any  one. 

The  South  Carolina  College  is  in  a  flourishing  situation. 
The  liberality  you  have  extended  to  this  institution  bids  fair 
to  make  it  rival  any  other  in  the  Union.  Your  continued  pa¬ 
tronage  will  be  amply  repaid  by  the  diffusion  of  knowledge 
throughout  the  State.  It  is  upon  public  opinion  our  Govern¬ 
ment  rests ;  and  public  opinion,  to  be  right,  should  have  the 
lights  of  learning  and  of  science  shed  upon  it.  The  zeal  and 
ability  evinced  by  President  Cooper,  and  the  rest  of  the  faculty, 
in  the  discharge  of  their  various  duties,  are  deservedly  com¬ 
mendable.  The  number  of  students  have  increased,  and  are 
daily  augmenting. 

There  are  some  subjects,  connected  with  our  relations  to  the 
General  Government,  which  will  claim  your  serious  attention. 
The  election  of  a  Senator  to  Congress,  and  of  the  Electors  of 
President  and  Vice  President  of  the  United  States,  will  devolve 
upon  you  at  the  present  session.  This  last  duty  should  be 
performed  with  caution,  prudence,  and  wisdom.  From  present 
appearances,  there  will  be  no  choice  by  the  electoral  colleges. 
Such  an  event  must  be  deplored  by  every  patriot  and  lover  of 
his  country.  To  carry  this  election  to  the  National  House  of 
Representatives  must  be  deprecated  by  all.  If  this  can  be 
avoided  by  the  choice  of  any  one  of  the  candidates,  it  would  be 
wiser  so  to  act,  than  to  let  the  choice  devolve  upon  Congress. 
Although  I  am  not  without  a  preference,  1  would  willingly 
forego  that  preference,  to  make  a  choice  by  the  electors  of  the 
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people.  I  am  well  satisfied  that  the  wisdom  and  prudence  of  the 
Legislature,  will  discharge  this  trust  in  a  manner  that  will  best 
secure  the  welfare  of  the  Union.  The  conduct  of  certain  presses 
in  the  Union,  towards  the  candidates,  is  extremely  reprehensi¬ 
ble.  To  accuse  Mr.  Crawford  of  federalism,  General  Jackson 
of  treason,  and  Mr.  Adams  of  covering,  in  his  ministerial  cha¬ 
racter,  a  contraband  cargo,  to  share  the  profits,  furnish  striking 
instances  how  far  desperately  wicked  men  will  go,  to  obtain  their 
ends.  Such  charges  cannot  mislead  an  enlightened  legislature. 

There  is  one  subject  of  deep  and  vital  importance,  to  the  sta¬ 
bility  of  the  general  and  state  governments,  to  which  I  beg  leave 
to  invite  your  attention.  Every  friend  to  our  present  Constitu¬ 
tion,  in  its  original  purity,  cannot  but  have  witnessed  the  alarms 
ing  extent  to  w  hich  the  Federal  judiciary  and  Congress  have 
gone,  towards  establishing  a  great  consolidated  government, 
subversive  of  the  rights  of  the  states,  and  contravening  the  let¬ 
ter  and  spirit  of  the  Constitution  of  the  Union.  The  act  of  the 
last  session  of  Congress  is  but  an  entering  wedge,  which  w  ill 
be  followed,  no  doubt,  by  the  expenditure  of  millions.  Unless 
the  people  apply  the  proper  corrective,  the  day,  I  fear,  is  not  far 
distant,  when  South  Carolina  shall  be  grievously  assessed  to 
pay  for  thecutting  a  canal  across  Cape  Cod.  None  of  the  friends 
to  the  assumed  powers  of  the  General  Government  pretend  to 
derive  them  from  any  specific  grant  of  power  in  the  Constitu¬ 
tion,  but  claim  them  as  implied,  resulting  or  necessary  to  the 
common  defence  and  general  welfare.  The  construction  con¬ 
tended  for,  by  them,  is  in  open  and  direct  violation  of  that,  w  hich 
has  heretofore  universally  been  admitted,  the  true  rule  for  ex¬ 
pounding  all  grants.  It  never  for  a  moment  entered  into  the 
imagination  of  the  members  of  the  Convention  of  the  Union,  that 
they  were  surrendering  the  sovereignty  and  independence  of  the 
States.  On  the  contrarv,  there  w  as  an  universal  sensitiveness 
on  that  point,  which  produced  the  section  which  declared  all 
pow  er  not  expressly  granted,  to  be  reserved  to  the  People  or  the 
States.  Whenever  we  become  a  great  consolidated  nation,  the 
day  will  soon  arrive  when  we  shall  crumble  into  as  many  parts 
as  there  are  cardinal  points  of  the  compass.  It  is  our  duty,  as 
public  sentinels,  to  give  the  alarm  in  order  that  those  who  are 
friendly  to  the  present  constitution,  may  preserve  it  in  its  origi¬ 
nal  purity.  The  opinions  of  men,  high  in  office,  on  this  point* 
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should  be  known,  that  they  may  be  properly  appreciated  by  the 
People,  who  alone  possess  the  corrective  in  their  elective  fran¬ 
chise. 

Since  the  last  session  of  the  Legislature,  the  People  of  the 
United  States  have  been  delighted  by  a  visit  from  General  La- 
fat  ette,  the  firm  friend  of  liberty,  and  the  companion  in 
arms  of  Washington  in  our  struggle  for  independence. 

I  have  anticipated  the  expression  of  the  joyous  welcome  which 
I  am  well  persuaded  South  Carolina  will  tender  him,  lest  he 
might  have  visited  us  before  the  present  session.  Copies  of  my 
letter  and  the  answer,  are  herewith  enclosed.  This  invitation 
you  will,  no  doubt,  render  more  formal,  and  adopt  such  mea¬ 
sures  as  will  be  worthy  of  the  hospitality  and  gratitude  of  the 
State,  and  are  properly  due  to  the  distinguished  and  disinterest¬ 
ed  friend  of  the  rights  of  man. 

Since  last  I  had  the  honor  of  addressing  you,  I  have  suffered 
with  severe  indisposition,  and  indeed,  for  the  last  four  months, 
my  health  has  been  in  such  a  state,  as  wholly  to  prevent  me 
from  attending  either  to  public  or  private  concerns.  If  there¬ 
fore  any  omission  may  be  the  consequence,  I  trust  they  will  be 
attributed  to  the  proper  cause. 

JOHN  L.  WILSON. 


{from  THE  NEW  YORK  NATIONAL  ADVOCATE.] 

New  York,  24 th  August ,  1825. 

To  William  Sampson,  Counsellor  at  Law. 

Sir:  I  have  just  concluded  the  letters  written  by  you,  to 
President  Cooper,  and  published  in  Mr.  Noah’s  Advocate,  of  the 
23d  and  26th  inst.  in  answer  to  some  remarks  upon  his  (Presi¬ 
dent  Cooper’s)  letter  to  you,  upon  the  practicability  and  expedi¬ 
ency  of  reducing  the  rules  of  the  common  law  to  writing.  With 
your  views,  I  fully  concur,  and  was  much  pleased  in  seeing  the 
opinion  of  Count  Real,  which  so  fully  sustains  the  point  I  had 
the  pleasure  of  urging  to  you  in  the  late  conversation  we  had  up¬ 
on  this  topic,  that  it  was  necessary  to  ensure  success  in  the  un¬ 
dertaking,  that  something  should  be  done,  which  would  bring 
the  subject  to  the  understanding  of  the  people.  By  digesting 
some  one  particular  branch  of  the  law,  with  care  and  ability. 
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and  putting  it  into  the  hands  of  our  citizens,  challenging,  at  the 
same  time,  the  critical  remarks  of  the  bar  and  bench,  the  pub¬ 
lic  at  large  will  have  the  satisfaction  to  read  and  understand 
what  is  now,  and  must  otherwise  forever  remain,  a  most  pro¬ 
found  mystery.  In  our  country,  the  reading  of  the  constitutions 
and  the  laws  that  are  to  govern  us,  should  form  a  branch  in  the 
liberal  education  of  every  citizen.  None  should  be  allowed  to 
say  that  they  were  driven  from  the  undertaking,  from  an  ina¬ 
bility  to  make  their  way  through  a  thousand  volumes  of  black 
letter,  Norman  French,  and  barbarous  Latin,  in  order  to  reach 
the  vestibule  of  the  science.  Who  is  there,  I  would  ask,  that  ever 
reads  law,  but  the  members  of  the  profession.  The  farmer 
looks  at  such  statutes  as  may  affect  him  in  his  person  or 
estate.  The  merchant  scans  with  attention  the  laws  that  al¬ 
ters  the  duties  on  imports,  or  such  as  regulate  foreign  com¬ 
merce.  These  are  read,  because  they  are  written  laws,  and 
have  a  bearing  upon  their  immediate  occupation.  But  do  eith¬ 
er  of  these  even  inquire  into  the  many  thousand  relative  obli¬ 
gations  that  are  imposed  upon  them  in  their  several  duties  to 
each  other  and  to  the  State  ?  Which  one  of  them  would  be  able 
to  say  what  the  law  is  between  husband  and  wife,  master  and 
servant,  principal  and  agent,  vendor  and  vendee,  and  copart¬ 
ners,  with  many  other  familiar  divisions,  which  embrace  man 
in  society,  it  all  its  varid  ramifications  ?  Methinks  you  retort 
my  question,  by  asking  what  lawyer,  or  what  judge,  can  pre¬ 
tend  to  such  a  know  ledge  of  the  science  ?  And,  indeed,  this  an¬ 
swer  w  ould  raise  a  blush  upon  the  cheek  of  the  most  eminent  of 
the  profession,  if  honestly  responded  unto.  But  unless  the  work 
of  reform  is  commenced,  it  w  ill  never  be  ended.  In  the  empha¬ 
tic  language  of  Count  Real,  <  <  Till  you  have  something  done, 
something  actually  reduced  to  writing,  it  will  be  useless  to  talk 
of  it.”  For  this  work,  no  time  can  be  more  propitious  than  the 
present.  At  peace  with  all  the  world  ;  agriculture,  commerce, 
and  the  arts,  in  a  most  flourishing  condition ;  internal  improve¬ 
ment  rapidly  developing  the  immense  resources  of  the  country ; 
no  clamorous  presidential  contest  to  disturb  or  agitate  the  pub¬ 
lic  mind  ;  the  philanthropist  and  the  patriot  statesmen  are  impar¬ 
tially  called  upon,  to  add  w  hat  they  can  to  the  sum  of  human 
happiness,  and  to  educe  order  and  symmetry  out  of  the  present 
chaotic  mass  of  unwritten  law,  and  by  directing  the  rays  of 
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light  and  truth  to  the  important  subject,  remove  doubts,  dispel 
mystery,  and  thus  tbe  more  attach  every  citizen  to  the  State, 
by  opening  to  him  the  rules  of  conduct  that  are  prescribed  to 
him  in  his  every  possible  relationship  to  society,  whether  pub¬ 
lic  or  private,  or  as  regards  personal  rights,  or  the  right  of  pro¬ 
perty. 

The  State  of  New  York  is  destined  to  be  a  great  precursor  in 
the  development  of  the  riches  of  our  common  country.  Would 
it  not  add  to  that  greatness,  if  she  were  the  first  to  rend  the  veil 
asunder  that  wraps  in  ignorance  of  the  law  nine  hundred  and 
ninety-nine,  out  of  every  thousand  of  her  citizens  ? — The  pre¬ 
sent  chief  magistrate,  Governor  Clinton,  must  not  only  know 
that  the  people  are  ignorant  of  the  law,  but  he  cannot  fail  to 
know  the  cause  of  that  ignorance.  What  a  source  of  satisfactiori 
would  it  be  to  him,  and  what  a  blessing  to  the  State,  if,  by  his 
efforts,  the  evil  was  removed.  Great  as  is  his  present  well  earned 
fame,  yet  how  much  greater  would  it  be,  if,  in  his  administration, 
such  a  desideratum  could  be  accomplished.  The  splendor  of 
Napoleon’s  conquests  are  lost  in  the  lustre  that  beams  from 
the  civil  code;  and  it  was  the  earnest  desire  of  that  great  man, 
that  a  copy  of  the  laws  he  enacted  should  be  buried  with  him. 
The  mind  that  conceived  and  prosecuted  to  a  successful  termi¬ 
nation  the  “  Grand  Canal,”  would  be  directed  to  greater 
usefulness,  in  bringing  the  knowledge  of  the  law  within  the  grasp 
of  all.  He  can  well  describe  the  embarrassment  he  has  felt,  as 
the  executive  of  the  state,  when  his  clemency  has  been  implored 
by  some  unfortunate  culprit,  who  has  been  convicted  of  some 
constructive  offence  under  the  common  law,  which  rule  of  con¬ 
duct  he  could  not  know,  and  concerning  which,  lawyers  and 
judges  have  doubted  and  disputed  for  a  thousand  years. 

Some  of  those  who  have  combatted  the  position  you  have  as¬ 
sumed,  “that  the  rules  of  the  common  law  can  be  written,”  ask, 
with  an  air  of  gravity,  how  is  it  possible  to  write  laws  for  a  thou¬ 
sand  unheard-of  cases  that  have  never  yet  existed  ?  To  such  in¬ 
effable  stupidity,  an  answer  would  do  no  good.  But  the  inquir¬ 
ing  mind  cannot  be  too  often  informed,  that  it  is  not  contem¬ 
plated  to  write  a  lawT  for  possible  cases,  but  to  write  that  law 
which  cases  have  made,  by  judicial  legislation.  Chief  Justice 
Saunders  boasted  that  he  made  more  laws  than  kings,  lords,  and 
commons ;  and  the  profession,  in  this  more  favored  land  of  li- 
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berty,  must  have  witnessed  much  judicial  legislation.  All  this 
is  repugnant  to  the  genius  of  the  Constitution.  The  legislative 
and  judicial  departments  of  the  government  should  be  kept  dis¬ 
tinct.  Constructive  offences  should  not  be  punished.  Hence, 
in  the  Constitution  of  the  General  Government,  constructive 
treasons  are  forbidden.  The  United  States  Courts  have  gone  on 
well  without  any  common  law.  I  am  decidedly  of  opinion,  that 
it  would  be  better  to  pass  an  act  abolishing  the  common  law, 
and  thus  let  a  written  system  grow  up  with  the  growth  of  the 
State,  than  to  be  byrthened  with  it  forever.  Such  a  measure, 
however,  I  would  not  recommend,  as  long  as  a  hope  can  be  en¬ 
tertained  of  effecting  the  object  by  less  violent  means. 

I  have  brought  this  subject  to  the  view  of  my  native  State 
more  than  once,  but  nothing  decisive  has  been  done.  At  the  last 
session  of  the  legislature,  the  judiciary  committee  of  the  House 
of  Representatives  reported  that  it  was  inexpedient  to  write  the 
common  law.  Why  inexpedient,  this  enlightened  committee  did 
not  deign  to  say.  The  able  pen  of  President  Cooper,  on  tills 
subject,  I  trust,  may  yet  do  much  good. 

Wishing  you  success  in  your  endeavors,  I  am,  with  consi¬ 
derations  of  great  respect,  yours,  &c. 


JOHN  L.  WILSON. 


To  John  L.  Wiison,  Esq .  late  Governor  of  the  State  of  South 

Carolina . 

Sir  :  I  have  read,  with  much  satisfaction,  your  letter,  ad¬ 
dressed  to  me,  in  the  New  York  National  Advocate  of  this 
morning.  I  am  glad  that  you  follow  the  example  of  President 
Cooper,  in  giving  publicity  to  your  sentiments.  If  discussions  of 
important  topics  be  of  any  use,  their  utility  is  greatly  increased 
by  the  extensive  and  rapid  circulation  of  a  daily  paper.  It  was 
so  that  the  wise  and  virtuous  Franklin  thought,  and  his  commu¬ 
nications  through  that  channel,  were  of  more  use  to  his  coun¬ 


try  than  the  most  ostentatious  volumes  ;  and,  I  think,  conceal¬ 
ing  his  name  is  but  false  modesty  in  a  writer,  whose  aim  is  to 
do  good.  For  though  a  name  be  no  authority,  it  is  still  a  pledge 
of  loyalty  and  confidence.  It  show  s  that  there  is  no  hidden 
motive  of  intrigue ;  no  mystery  or  disguise ;  no  fear  of  personal 
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attack,  which  the  shield  of  an  honest  character  cannot  repel ; 
and  I  shall  therefore  continue,  though  at  a  distance,  to  imitate 
those  who  have  so  done. 

You  say,  and  I  trust  your  prediction  will  be  fulfilled,  that 
New  York  is  destined  to  be  a  great  precursor  in  the  develop¬ 
ment  of  the  riches  of  our  common  country  ;  and  what  you  say 
of  our  present  Governor  is  deserving  of  attention. 

The  message  of  Governor  Clinton  to  the  last  Legislature 
comprehends  a  great  variety  of  important  topics,  but  none  more 
so  than  his  recommendation  of  a  digest  of  the  law  ;  and  I 
cannot  better  dojusticetohim,  than  to  repeat  his  words,  which 
are  these  : 

“  A  complete  code,  founded  on  the  salutary  principles  of  the 
common  law,  [I  wish  that  instead  of  the  common  law.  he  had  said 
common  law ,  which  would  have  embraced  the  common  sense  of 
mankind,]  adapted  to  the  interests  of  commerce  and  the  useful 
arts,  the  state  of  society,  and  the  nature  of  our  government, 
embracing  the  improvements  which  are  enjoined  by  enlightened 
experience,  would  be  a  public  blessing.  It  would  free  our  laws 
from  uncertainty,  elevate  a  liberal  and  honorable  profession, 
and  utterly  destroy  judicial  legislation,  which  is  at  war  with 
the  genius  of  representative  government.” 

Against  such  clear,  positive,  and  overwhelming  truths  as 
these,  no  true  American  will  set  his  face ;  no  sophistry  can  hold. 

Have  the  Legislature  done  their  part  ?  That  is  another 
question.  Much  of  their  time  was  certainly  consumed  in  things 
less  valuable  or  beneficial  to  their  constituents.  But  something 
they  have  done.  Far  from  declaring  the  measure  inexpedient, 
they  have  given  very  large  powers  to  a  Committee  for  the  re¬ 
vision  and  amendment  of  the  statute  law  ;  and  I  do  believe 
there  is  in  reserve  a  great  force  of  good  plain  common  sense, 
as  w  ell  as  professional  and  liberal  learning,  that  will,  now  that 
a  breach  is  made  in  the  antique  feudal  hold,  mount  it,  sword  in 
hand.  The  People  will  have  it ;  reason  wdll  have  it.  May 
prudence  and  integrity  guide  their  counsels,  and  may  the  exe¬ 
cution  be  committed  to  pure  hands  and  sound  heads.  It  must 
be  a  w  ork  of  time  and  labor,  but  it  will  he  a  glorious  one. 

Besides  this  general  recommendation,  Mr.  Clinton  particu¬ 
larly  advised  an  amendment  of  the  common  law  on  a  point  very 
interesting  to  the  mercantile  world.  This  was  also  referred  to 
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a  committee,  and  there  it  rested.  In  the  mean  time  another 
country  bore  away  the  honor,  and  we  must  now  be  content  to 
play  the  part  of  imitators.  Our  merchants  were  often  aggrieved 
by  the  security  of  goods,  upon  which  they  had  made  advances, 
being  wrested  out  of  their  hands  by  the  latent  claims  of  foreign 
consignors,  upon  the  ground  that  those  who  pledged  the  goods 
were  but  their  factors.  This  law  was  oppressive  and  unjust  in 
its  operation.  It  rendered  property  insecure,  which  is  the  bane 
of  commerce.  The  possession  of  the  goods  made  the  factor,  to 
every  appearance,  owner.  Their  relation  was  known  to  them¬ 
selves  alone.  The  advance  was  in  good  faith,  without  any 
notice  of  any  other  owner  ;  and  natural  justice  pointed  out  that 
he  w  ho  trusted  the  person  should  look  to  the  person,  and  he  who 
was  a  stranger  and  trusted  to  the  goods,  should  have  his  lien 
respected.  Prudence  suggested  that  this  law  must  lead  to  col¬ 
lusion  and  deceit,  and  be  but  a  commission  to  rob,  and  expe¬ 
rience  warranted  the  presumption.  It  happened  that  the  same 
measure  wTas  brought  forward  in  the  British  Parliament,  and 
passed  there  into  a  lawr,  in  spite  of  the  obstinate  resistance  of 
that  “ regular  built”  common  lawyer,  Mr.  Scarlet;  and  the 
interests  of  commerce  triumphed.  Why  could  not  this  have  been 
effected  with  us  ?  It  surely  was  not  worse  for  being  recom¬ 
mended  by  Governor  Clinton,  than  it  was  upon  being  brought 
forward  by  an  English  member. 

One  word  more.  Mr.  Clinton  has  said  that  his  proposed 
improvement  would  elevate  a  liberal  and  honorable  profession. 
I  think  every  honorable  member  must,  if  prejudice  do  not  cloud 
his  judgment,  feel  this  truth.  The  vices  of  our  jurisprudence 
are  ruinous  to  the  high-minded  and  highly  qualified.  I  met  with 
an  observation  lately.  I  think  in  the  “  American,”  that*4  our  great 
lawyers  were  most  genteelly  poor.”  I  was  struck  with  the  force 
of  it.  Printing  or  bookmaking  for  good  or  for  bad,  has  brought 
about  a  mighty  revolution.  The  mysteries  of  practice  and  spe¬ 
cial  pleading  are  divulged.  They  have  passed  into  inferior 
hands.  Even  bad  Latin  now  is  of  no  avail.  A  constable  can 
take  the  distinction  between  trespass  and  case,  and  move  and 
obtain  a  nonsuit,  and  glibly  retail  all  the  learning  of  the  roguish 
entries  of  the  “  tres  erudite  Edmund  Saunders ,  Chivalier ,  JK*ad- 
gairs  Seignior  Chief  Justice  del  Bank  le  Roy,”  w  ho  began  by 
being  a  beggar  boy,  grew  up  a  filthy  person  and  a  dissolute 
14 
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wag,  and  with  these  qualities  rose  to  be  Chief  Justice  to  the 
2d  Charles,  of  his  “  Bank  le  Roy.”  And  this  was  he  who  boast¬ 
ed,  as  you  have  shown,  that  he  had  made  more  laws  than  King, 
Lords,  and  Commons.^ 

If  the  law  continues  tricky  and  dishonest,  it  will  be  for 
rogues  and  tricksters  to  pursue  it.  If  it  be  nothing  but  string¬ 
ing  of  cases,  a  dunce,  with  a  case,  will,  as  Mr.  Maddock  ob¬ 
serves,  do  better  than  a  Cicero  without  one.  If  it  run  into 
affidavits  “  by  advice  of  counsel  ”  the  counsel  that  will  advise 
them  will  be  most  in  request.  The  rogue  that  will  share  the 
spoil  of  a  miserable  creditor  with  the  helpmate  of  his  iniquity, 
will  leave  unrequited  the  honorable  advocate,  whom  he  will 
consider  but  a  secondary  instrument,  or  a  spy  upon  his  acts ; 
and  a  low  and  vile  brokerage  will  degrade  that  profession, 
which  Mr.  Clinton  would  elevate. 

With  consideration  and  esteem  I  remain,  yours, 

WILLIAM  SAMPSON. 

*  Jeffreys  did  not  immediately  succeed  Sir  Francis  Pemberton,  whose  immediate 
successor  was  Sir  Edmund  Saunders,  a  man  of  too  extraordinary  a  complexion  to  be 
passed  over  in  silence.  He  was  originally  a  strolling  beggar  about  the  streets,  without 
either  known  parents  or  relations.  He  came  often  to  beg  scraps  at  Clement’s  Inn, 
where  he  was  taken  notice  of  for  his  uncommon  sprightliness  ;  and,  as  he  express  ed 
a  strong  inclination  to  learn  to  write,  one  of  the  Attorney’s  clerks  taught  him,  and  soon 
qualified  him  for  an  hackney  writer.  He  took  all  opportunities  of  improving  himself, 
by  reading  such  books  as  he  borrowed  of  his  friends ;  and,  in  the  course  of  a  few  years, 
became  an  able  attorney  and  a  very  eminent  counsel.  His  practice  in  the  Court  of 
King’s  Bench  was  exceeded  by  none  ;  his  art  and  cunning  were  equal  to  his  know¬ 
ledge  ;  and  he  carried  many  a  cause  by  laying  snares.  If  he  was  detected,  he  xvas 
never  out  of  countenance,  but  evaded  the  matter  with  a  jest,  which  he  had  always  at 
hand.  He  was  much  employed  by  the  King  against  the  city  of  London,  in  the  busi¬ 
ness  of  the  quo  ivarrcinto.  His  person  was  as  heavy  and  ungainly  as  his  wit  was  alert 
and  sprightly.  He  is  said  to  have  been  “  a  mere  lump  of  morbid  flesh the  smell  of 
him  was  so  offensive,  that  people  usually  held  their  noses  wheu  he  came  into  Court. 
One  of  his  jests  on  this  occasion  was,  that  “  none  could  say  he  wanted  issue,  for  he 
had  no  less  than  nine  in  bis  back.”  Sir  George  Jeffreys  succeeded  him,  September 
26th,  1683. — [Grang.  Biog.  History,  vol,  3,  oct.  p.  367.  And  Rennington’s  note  to 
the  Life  of  Sir  Matthew  Hale,  prefixed  to  his  edition  of  his  History  of  the  Common 
Law  of  England,  p.  42.] 
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To  Isham  Talbot,  Esq .  Counsellor  at  Law ,  late  Senator  in 

Congress  from  Kentucky . 

Washington-,  March  4,  18 £6. 

Deab  Sir  :  The  facts  disclosed  by  the  debates  on  the  judi¬ 
ciary  bill,  and  what  I  have  perceived  during  the  term  of  the 
Supreme  Court,  of  the  delays  of  the  administration  of  justice  in 
yours  and  other  Western  States,  has  raised  my  curiosity  to 
know  the  causes  of  an  evil  that  cannot  but  retard  the  settlement 
and  prosperity  of  those  young  and  promising  countries.  It 
seems  conceded,  that  the  hill  is  but  a  provision  for  an  imme¬ 
diate  pressure  which  weighs  upon  the  judges,  and  indirectly 
affects  the  whole  Union;  but  that,  some  day,  more  or  less 
remote,  a  more  efficacious  remedy  must  be  applied,  no  one  can 
doubt. 

The  law’s  delay  is  an  oppression  to  the  honest  suitor;  is 
favorable,  if  to  any,  to  the  wrong  doer ;  often  ruinous  to  both 
parties.  During  a  prolonged  litigation,  the  means  decrease  as 
the  need  increases ;  all  the  duties  of  life  are  absorbed  in  the  cares 
of  the  law  suit ;  all  pursuits,  or  projects  of  useful  industry, 
stagnate ,  and  delay  becomes  more  pernicious  than  denial. 

Nobody  imputes  any  part  of  this  evil  to  the  Supreme  Court 
of  the  United  States ;  and  the  bench  of  New  York  has,  for 
twenty  years  that  I  have  known  it,  been  filled  by  able,  faithful, 
and  diligent  judges :  yet,  still,  I  have  known  years  to  roll  away, 
before  a  cause  which  either  party  had  an  interest  in  procrasti¬ 
nating  could  be  terminated,  and  until  it  had  very  often  outlived 
the  parties,  their  witnesses,  or  their  lawyers. 

The  evil  lias  sunk  deep  into  the  hearts  of  the  people ;  but, 
instead  of  throwing  the  blame  upon  the  profession,  they  should 
instruct  their  legislators  to  search  into  the  cause,  for  every 
effect  must  have  a  cause,  and  the  cause  once  ascertained,  the 
remedy  would  be  easier.  My  opinion  is,  and  I  have  express¬ 
ed  it  under  correction  of  better  judgments,  that  the  revis¬ 
ing  of  our  laws,  sifting  them  to  the  bottom,  and  reducing  their 
principles  to  a  written  text,  would  be  the  most  effectual  of 
remedies  : — that  great  delays  are  occasioned  by  the  great  mul¬ 
titude  of  books  which  it  is  now  necessary  to  read  and  cite,  an 
evil  that  increases  hourly,  and  is  now  become  not  only  incon- 
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venient,  but  too  absurd  to  be  endured.  No  case  is  supposed 
established  till  reference  is  bad  to  a  multitude  of  others,  decided 
upon  other  facts,  in  other  countries,  between  other  parties,  in 
other  times,  and  under  other  circumstances,  shedding,  at  best, 
but  a  feeble  and  borrowed  light  upon  the  case  before  the  court; 
and,  therefore,  as  great  numbers  of  these  cases  as  can  be  got  at 
through  the  glimmering  of  indexes,  are  to  be  resorted  to.  These 
must  be  looked  into,  and,  if  they  bring  no  sort  of  help,  and 
cannot  be  dragged  in,  by  the  head  or  by  the  tail,  after  much 
time  lost  in  turning,  twisting,  and  stretching  them,  to  make 
them  fit.  they  being  rejected,  others  are  resorted  to ;  and  these 
will  branch  out  into  others  as  full  of  doubts,  and  in  like  need 
of  props  to  support  them,  and  lead  to  other  distinctions  and 
contradictions,  which  will  employ  weeks  in  the  dissussing  and 
determining  which  is  or  is  not  to  the  point,  or  worthy  of 
attention,  till  all  tact  and  discrimination  is  lost,  and  the  judg¬ 
ment  reels  through  the  giddy  maze,  as  the  lawyer,  puzzled  with 
his  multitude  of  books,  perplexes  the  judge  with  his  multitude 
of  citations ;  and  time,  the  most  precious  of  all  things,  is 
wasted  in  most  barren  trivialities. 

I  am,  therefore,  for  written  codes,  where  it  may  be  foreseen 
whether  the  law  has  spoken  or  not,  and,  if  it  has  not,  that  good 
reason  may  be  heard  to  supply  the  omission,  and  the  experi¬ 
ence  of  the  defect  past  suggest  a  new  improvement  in  the  code. 

Your  experience  in  legislation  and  in  practice,  and  your 
knowledge  of  the  evils  of  an  unsettled  jurisprudence,  must  give 
great  value  to  your  opinion  how  far  my  views  may  be  correct, 
and  the  motive  with  which  I  request  it  will  be  my  excuse  for 
the  freedom  I  take. 

Yours,  sir,  very  respectfully, 

WILLIAM  SAMPSON, 


William  Sampson,  Esq.  Counsellor  at  Law : 

City  of  Washington,  March  8,  1826. 

Sir  :  I  had  the  pleasure  of  receiving  your  letter  of  the  4th 
instant,  in  which  you  do  me  the  honor  to  ask  my  opinion  of  the 
propriety  and  probable  advantages  which  might  be  likely  to 
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result  from  a  complete  and  perfect  digest  of  the  laws  of  Ken¬ 
tucky,  embracing  the  entire  municipal  code,  civil  as  well  as 
criminal,  now  in  force  in  that  Commonwealth.  And  in  answer 
to  this  inquiry,  so  important  in  the  estimation  of  the  enlighten¬ 
ed  jurist  and  philanthropic  legislator,  I  have  no  hesitation  in 
expressing  it,  as  my  decided  and  firm  conviction,  that  such  a 
digested  code  of  the  laws  of  that  Commonwealth,  including  a 
complete  system  of  civil  as  well  as  criminal  law  to  be  found  in 
our  statute  books,  the  common  law  of  England,  as  modified  hy 
sucessive  legislatures,  and  adapted,  in  the  application  of  its 
rules,  to  the  age  in  which  we  live,  and  to  the  principles  of  our 
free  Republican  Institutions,  as  you  contemplate,  would  be 
productive  of  the  most  salutary  and  happy  effects  in  the  promo¬ 
tion  of  the  peace  and  tranquillity,  and,  of  consequence,  the 
prosperity  and  happiness  of  the  country. 

To  the  attainment  of  this  object,  of  such  primary  and  vital 
interest,  not  only  to  the  State  of  which  I  am  proud  in  enrolling 
myself  an  humble  citizen,  I  am  happy  to  find  that  you,  as  well 
as  several  other  public,  and  patriotic,  and  enlightened  jurists, 
eminent  for  talents  and  legal  erudition,  and  possessed  of  leisure 
and  inclination  for  pursuits  so  generous  and  elevated,  are 
devoting  their  attention  and  labors. 

But,  however  firm  and  settled  are  my  convictions  of  the 
advantages  to  grow  from  such  an  attainment  in  legal  science, 
and,  however  ardent  the  wishes  for  the  attainment  of  this  most 
desirable  and  vital  object  may  be,  it  would  be  vain  to  disguise, 
that  its  accomplishment  can  only  be  hoped  for,  when  a  union  of 
talents,  learning,  and  matured  experience,  zealously  devoted  to 
this  subject,  with  a  liberal  measure  of  compensation  on  the  part 
of  the  Legislatures  of  the  several  States,  shall  be  found  and 
placed  in  active  operation ;  which  must  employ  several  years 
of  the  most  devoted  and  zealous  efforts  for  its  perfect  consum¬ 
mation. 

I  am,  sir,  with  esteem  and  regard, 

Your  most  obedient  servant, 

1SHAM  TALBOT. 
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The  following-  is  in  answer  to  an  inquiry  similar  to  that  put  to  Mr.  Talbot. 

Mr.  Bibb  is  well  known,  not  only  as  a  law  reporter,  but  as  a  lawyer  of 

great  talents  and  experience,  and  most  extensive  practice. 

Washington,  March  7th,  1826. 

Mr,  Sampson: 

Your  letter  of  yesterday  suggests  a  subject  of  great  import¬ 
ance  to  the  State  in  which  I  live,  and  to  all  the  States  whose 
systems  of  jurisprudence  are  based  upon  the  common  law.  The 
certainty  of  the  law  is  the  mother  of  quiet  and  repose ;  its  un¬ 
certainty,  the  mother  of  fraud  and  litigation,  whereby  the  sub¬ 
stance  of  the  honest  and  industrious  too  often  becomes  the  prey 
of  the  artful  and  vicious.  Montesquieu,  in  his  Spirit  of  Laws, 
has  well  defined  liberty  to  consist  in  doing  whatever  the  laws 
permit,  and  in  not  being  compelled  to  do  that  which  the  laws 
do  not  require.  Whatever  portion  of  liberty  is  spared  to  the 
subjects  of  arbitrary  governments,  it  consists  in  having  the 
laws  prescribed,  clearly  defined,  and  made  known.  In  free 
governments,  clear  and  accurate  definitions  of  the  rules  of  con¬ 
duct  prescribed  to  the  citizens,  and  the  due  publication  of  them, 
so  that  by  reasonable  and  candid  inquiry  the  laws  may  be 
known,  are  of  the  very  essence  and  spirit  of  liberty.  If  the 
laws  are  unknown  and  uncertain,  the  responsibility  of  the  offi¬ 
cers  of  the  law  is  remote,  and  difficult  to  enforce ;  the  tenure  of 
life,  liberty,  and  property  ,is  precarious.  Howsoever  well  the 
law-making  power  may  be  guarded  against  abuse  and  corrup¬ 
tion,  by  the  forms  and  organic  structure  of  the  government, 
how  well  soever  these  forms  and  organization  may,  in  theory, 
provide  for  the  due  responsibility  of  those  who  are  entrusted 
with  the  administration  of  the  laws,  yet,  if  the  rules  of  con¬ 
duct  be  uncertain  and  very  difficult  to  be  known  even  by 
the  most  astute,  diligent,  and  learned  in  the  profession  of 
the  law,  a  very  great  portion  of  that  security  and  freedom 
which  is  promised  by  the  theory  of  the  government  will  be  lost 
in  fact.  If  the  laws  be  uncertain  and  undefined,  or,  what  is 
as  bad,  buried  in  rubbish  and  obscure  recesses  which  defy  the 
ken  of  the  greatest  diligence  and  research,  then  those  who  ought 
to  administer  the  law,  may  administer  their  own  wills,  preju¬ 
dices,  and  partialities,  with  plausible  pretences  for  error,  and 
with  but  little  responsibility  :  the  law  will  be  changed,  and  made 
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not  by  the  legislature,  but  by  those  who  are  entrusted  with  the 
administration  of  the  law.  Those  who  ought  to  judge  by  the 
law,  will  make  the  law ;  those  who  ought  to  be  ruled  by  the  law, 
will  rule  over  it. 

The  duty  of  the  citizen  to  obey  the  law,  and  the  duty  of  the 
lawgiver  to  prescribe  and  make  known  the  law,  are  correspond¬ 
ent  and  inseparable.  This  duty  of  the  lawgiver  is  precedent, 
and  must  he  performed  before  the  disobedience  of  the  citizen 
can  be  justly  punished.  To  punish  the  citizen  for  not  comply¬ 
ing  with  a  rule  which  was  unknown,  and  which  want  of  know¬ 
ledge  proceeded  from  the  fault  of  the  lawgiver,  in  failing  to 
place  the  law  within  the  scope  of  diligent  and  candid  research, 
would  be  an  act  of  injustice.  Promulgation  without  certainty 
in  the  rule,  or  certainty  without  promulgation,  would  be  equally 
a  failure  of  duty  on  the  part  of  the  lawgiver.  This  duty  of 
prescribing,  defining,  and  promulgating  the  rule,  is  primeval, 
eternal,  and  inherent  in  the  very  nature  and  attribute  of  justice. 
The  duty  to  prescribe  and  make  known  the  law  adheres  to  the 
attributes  of  Divine  wisdom  and  justice.  God  made  known 
the  law  to  Adam  and  Eve  before  the  fact  of  disobedience  was 
committed,  or  the  trangression  punished.  The  duty  of  the  pub¬ 
lication  of  the  laws  is  universally  acknowledged — it  has  been 
acknowledged  as  a  sacred  duty  by  all  men,  and  in  all  ages. 
The  autocrat  acknowledges — monarchies,  aristocracies,  and 
republics,  acknowledge  this  sacred  duty.  The  name  of  Caligu¬ 
la  has  been  handed  down  to  posterity  with  infamy  for  writing 
his  laws  in  small  characters,  and  hanging  them  on  heights  in¬ 
accessible  by  ordinary  and  reasonable  means ;  whilst  Alfred, 
Justinian,  and  Bonaparte,  have  erected  monuments  of  imperish¬ 
able  fame  by  their  efforts  to  make  the  laws  certain,  easy  of 
access,  and  uniform  in  their  administration ;  by  reducing  them 
to  a  code,  digested,  arranged,  distributed,  and  published  in  the 
most  convenient  form. 

The  common  law  is  said  to  be  an  unwritten  law’ :  the  evi¬ 
dences  of  it  are  looked  for  in  the  year  books,  reported  cases, 
commentaries,  abridgments,  decisions,  usages,  and  practice  of 
courts.  These  evidences  are  now  so  voluminous,  multiplied, 
and  contradictory,  that  the  fortunes  of  but  few7  are  equal  to  the 
cost ;  the  lucubration  of  twenty  years  cannot  arrive  at  certain¬ 
ty  :  the  upright,  conscientious  judge  searches  through  the  la- 
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byrinth  with  pain  and  anxiety  ;  and  another  Jeffries  might  now 
riot  in  wicked  and  unjust  sentences  fortified  by  precedents. 

You  say  in  your  letter,  that  the  researches  for  the  rules  by 
which  justice  is  to  be  administered  according  to  the  common 
law,  “are  encumbered  with  such  an  accumulation  of  cases 
which  are  referred  to  as  authorities,  and  denied  to  be  authorities 
without  ceremony  or  reserve  ;  rebutted  by  contradictory  cases, 
each  of  which  leads  for  its  own  confirmation  to  the  examination 
of  a  multitude  of  others,  still  farther  from  the  point,  that  the 
mind  is  lost  in  uncertainty.”  These  remarks  are  but  too  true. 

One  great  branch  of  the  administration  of  justice,  under  the 
common  law,  is  through  the  instrumentality  of  the  Courts  of 
Equity.  This  jurisdiction  has  grown,  from  a  little  speck  in  the 
judicial  horizon,  into  a  zone  which  encircles  the  whole  body  of 
the  law.  We  have  now  precedents  upon  precedents  in  equity 
cases,  which  form  an  important  branch  of  the  law,  which  cases 
have  no  authoritative  stamp — they  were  made  by  chancellors, 
and  can  be  unmade  or  unsaid  by  chancellors ;  they  were  the 
awards  of  good  men,  professedly  acting  according  to  good  con¬ 
science,  in  correcting  that  wherein  the  law,  by  reason  of  its 
universality,  was  deficient.  Good  conscience,  combined  with 
wisdom  enough  to  see  the  dangers  of  disturbing  the  settled 
rules  of  property  and  of  rights,  w  ill  respect  these  precedents  in 
chancery  ;  but  folly,  or  weakness,  or  wickedness,  will  disre¬ 
gard  them  as  of  no  greater  authority  than  the  decision  by  which 
they  are  overturned. 

Yerily,  so  great  is  the  uncertainty  in  the  rules  of  the  common 
lawr,  as  now  depending  on  its  evidences,  and  modifications  to  be 
traced  through  the  windings,  and  distinctions,  and  subtilties, 
and  contradictions  of  the  reports  of  adjudged  cases,  that  the 
responsibility  and  obligation  of  judges  to  decide  according  to 
law,  is  mostly  confined  to  their  own  consciences.  I  have  seen 
in  an  official  communication  made  by  the  Judges  of  the  Supreme 
Court  of  a  State  to  the  Legislature,  the  doctrine  openly  avow¬ 
ed  and  distinctly  asserted  by  the  Judges,  that  they  are  not  re¬ 
sponsible  for  error  of  judicial  opinion,  unless  it  can  be  traced 
to  a  corrupt  motive. 

I  agree  with  you  that  the  time  has  ceme  when  we  should  imi¬ 
tate  the  example  of  wise  and  good  law  givers,  by  reducing  (each 
State  for  itself)  the  laws  into  a  code  of  authoritative  texts  and 
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principles,  with  a  view  to  combine  certainty  in  the  rules  of  law, 
with  a  knowledge  of  them,  attainable  and  distributable  by 
means  less  intricate  and  more  accessible  to  the  great  mass  of 
the  community.  Moreover,  there  are  some  principles  of  the 
common  law  which  we  have  inherited  from  Great  Britain, 
which  are  not  suited  to  the  genius  of  our  Governments  in  the 
United  States,  and  which  therefore  require  alteration  and  sub¬ 
stitution  of  other  principles.  For  example,  the  common  law 
punishes  the  parents  who  shall  give  aid  or  comfort  to  the  child, 
after  a  treason  or  felony  committed,  as  accessaries  to  the  crime  : 
the  concealment  of  the  treason  or  felony  of  the  child,  by  father 
or  mother,  is  deemed  criminal.  Such  doctrines  may  suit  mo¬ 
narchies  founded  on  the  divine  right  and  sacred  majesty  of 
Kings ;  but  every  mother  feels  at  her  heart  the  superior  autho¬ 
rity  of  nature’s  law,  which  binds  her  by  a  divine  right  and  in¬ 
stinctive  impulse  to  preserve  her  offspring  ;  the  father  obeys  the 
dictates  of  natural  affection,  and  despises  the  impotence  and 
injustice  of  the  inhuman  law  which  commands  him  to  be  the 
betrayer  and  destroyer  of  his  child.  Such  principles  war 
against  the  best  feelings  of  the  human  heart,  and  sap  the  foun¬ 
dations  of  society.  ■» 

I  would  not  be  understood  as  advancing  the  sentiment  that 
a  code  of  laws  for  a  free  people,  can  be  abridged  and  comprised 
within  a  pocket  volume,  and  rendered  so  plain  and  simple  that 
every  man  can  be  his  own  lawyer.  I  do  not  entertain  any  such 
opinion.  Society,  civilized  and  improved,  must  have  divisions 
of  labor,  bodily  and  intellectual.  The  profession  of  the  law 
will  be  one  of  its  divisions.  In  mathematics  (the  most  compen¬ 
dious  and  demonstrative  of  all  the  sciences,)  it  is  impossible 
to  bring  home  to  every  man,  a  perfect  knowledge  of  its  princi¬ 
ples,  rules,  and  demonstrations.  In  proportion  to  the  freedom 
of  the  government,  are  the  rules  of  law  multiplied,  or  should 
be,  so  as  to  define  the  rules  of  right  and  wrong,  and  leave  as 
little  as  possible  to  undefined  and  unbridled  discretion. 

What  I  would  propose  is,  a  digest  or  collection  of  the  law, 
arranged  under  proper  titles,  divisions,  subdivisions,  chapters, 
texts,  and  sections,  with  definitions  as  exact  as  language  is 
capable  of ;  that  the  language  shall  be  as  plain  and  as  sim¬ 
ple  as  the  subject  will  permit  ;  adapted  to  common  capacities  : 

15 


114 


ON  CODES  AND  COMMON  LAW. 


fixing  and  declaring  what  the  old  law  was,  is,  and  shall  be, 
until  provided  otherwise  by  the  legislative  authority.  As 
to  the  modifications  of  old  principles,  that  subject  must  be 
touched  with  great  caution  and  circumspection.  Before  the  old 
law  should  be  abolished,  and  a  new  rule  substituted,  it  should 
he  cautiously  weighed,  whether  the  inconvenience  which  would 
result  to  the  community  from  suffering  the  old  rule  to  stand  is 
so  great  as  to  justify  the  requisition  upon  society  to  learn  the 
new  rule  which  is  put  in  its  stead.  Much  of  the  utility  which 
would  result  from  the  plan  of  reducing  the  laws  to  a  code, 
depends  upon  the  wisdom,  experience,  and  judgment  of  those 
whose  talents  are  called  into  requisition  to  accomplish  the  work, 
and  upon  their  patience  and  circumspection  in  performing  the 
task. 

Were  I  to  give  an  example  of  what  would  be  of  eminent  utility 
in  simplifying  the  laws,  rendering  them  more  generally  acces¬ 
sible  and  intelligible  to  the  community,  I  would  select  the  Par- 
tidas,  as  collected  and  published  in  Louisiana. 

I  am  sensible  that  the  common  law,  as  now  acknowledged  as 
the  basis  of  the  administration  of  justice  in  most  of  the  States, 
requires  the  attention  and  interference  of  the  lawmaking  power, 
to  reduce  its  principles  to  a  more  authoritative  stamp  ;  to  collect 
and  arrange  its  rules  and  precepts  into  some  better  order  and 
more  convenient  form  for  public  use  ;  to  separate  it  from  the 
rubbish  and  heaps  of  lumber  in  which  it  is  at  present  obscured  $ 
and  to  bring  it  into  full  and  clear  light,  with  some  prunings 
and  some  additions.  In  this  work,  I  would  caution  the  Legis¬ 
lature  against  following  the  example  of  an  heir  who,  having 
inherited  an  estate  of  great  value,  but  upon  surveying  his  inhe¬ 
ritance  found  some  of  the  apartments  inconvenient,  some  of  the 
fences  and  hedges  broken,  and  other  dilapidations,  by  the  folly, 
carelessness,  or  fraud,  of  stewards  and  tenants  ;  moreover,  that 
the  estate  was  never  complete  in  all  its  arrangements — fell  to 
work,  and,  in  a  rage  for  reformation,  razed  the  buildings,  pulled 
down  the  fences,  extirpated  the  hedges,  filled  up  the  ditches,  and 
commenced  anew  upon  a  splendid  plan ;  which,  however,  was 
not  completed  in  three  generations,  and  which  was  a  source  of 
expense  and  trouble  to  himself,  his  sons,  and  his  grandsons.  I 
would  recommend  the  example  of  a  more  prudent  heir,  who, 
in  a  like  case,  altered  and  added  to  his  apartments,  repaired 
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Ms  fences  and  ditches,  set  up  land  marks  for  his  stewards  and 
tenants,  and  enjoyed  his  estate  in  comfort. 

I  cannot  conclude  without  again  acknowledging  the  great 
importance  of  the  subject  suggested  in  your  letter,  and  the  jus¬ 
tice  of  your  remarks  upon  the  common  law.  I  am  sensible  of 
my  own  inability  to  do  justice  to  the  subject  proposed  in  your 
letter  ;  but  I  could  not  forbear,  in  justice  to  the  importance  of 
the  subject,  and  in  return  for  the  kind  expressions  towards  me 
which  you  have  been  pleased  to  use,  to  put  upon  paper  these 
hasty  thoughts.  The  legislative  body  who  shall  provide  the 
competent  means,  and  the  professional  men  who  shall  execute 
your  plan  of  reducing  the  common  law  to  a  code,  will  deserve 
well  of  their  country,  and  eacli  one  may  say  with  Horace, 
“  Exegi  monumentum  sere  perennius,” 

With  great  respect, 

GEO.  M.  BIBB. 

P.  S.  The  hurry  of  professional  business  would  not  permit 
me  to  copy  the  enclosed  letter.  It  would  ordinarily,  perhaps, 
be  considered  more  respectful  to  dress  up  the  child  of  one’s 
brain  in  new  clothes,  without  blotch  or  patch,  before  he  is 
presented  to  a  friend  ;  but,  for  myself,  I  think  it  as  true  a  mark 
of  confidence,  if  not  of  respect,  to  send  you  this  child  of  my 
brain  as  it  is,  rather  than  wait  until  I  could  find  leisure  to 
write  it  over. 


[from  THE  New  YORK  COMMERCIAL  ADVERTISER  OF  DECEMBER  9,  1825,.] 

NEW  YORK  HISTORICAL  SOCIETY. 

The  Anniversary  of  this  Literary  Institution  was  celebrated 
on  Saturday,  pursuant  to  the  arrangements  made  by  the  com¬ 
mittee  appointed  for  that  purpose.  The  officers  and  members 
of  the  Society  assembled  at  12  o’clock,  at  the  Medical  College 
in  Barclay  Street,  where  the  Anniversary  Discourse  was  pro¬ 
nounced  by  Wllliam  Sampson,  Esq.  The  subject  of  the 
Discourse  was,  the  origin  and  early  history  of  the  Common 
Law,  and  the  design  of  the  orator  was  to  show  that  this  com¬ 
mon  law,  so  much  eulogized  by  commentators,  was  of  a  bar- 
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barons  origin  ;  and  that,  so  far  from  having  degenerated  from 
its  original  purity,  it  derives  its  chief  merit  from  the  alterations 
and  improvements  that  have  been  made  in  it  by  successive 
legislatures,  in  more  enlightened  ages.  Our  veneration  for  the 
common  law  is  great,  and,  therefore,  in  speaking  of  the  per¬ 
formance  of  the  orator,  we  say  nothing  of  the  tendency  of  his 
peculiar  doctrines.  But  his  manner  was  exceedingly  happy, 
and,  in  addition  to  the  knowledge  and  research  displayed,  the 
discourse  sparkled  with  the  brightest  flashes  of  wit,  and  keenest 
touches  of  satire,  that  we  have  heard  for  a  long  time.  We  have 
attempted  a  sketch  of  the  graver  and  more  argumentative  parts. 

The  discourse  began  by  an  exordium,  showing  the  importance 
of  the  subject  in  a  historical  view,  and  regretting  that  the  law 
should  be  by  many  considered  as  a  crabbed  art,  rather  than  a 
noble  science,  in  despite  of  the  panegyrics  lavished  upon  it  by 
its  zealous  admirers,  and  urging  the  necessity  of  reconciling 
these  differences. 

The  orator  regretted,  also,  that  the  Commentaries  of  Sir 
William  Blackstone  should  still  be  the  only  clue  to  the  mazy 
labyrinth  through  which  our  students  had  to  pass,  and  that  the 
fascinating  sophistry  of  that  elegant  author  was  too  well  cal¬ 
culated  to  inculcate  principles  different  from  what  all  good 
citizens  ought,  and  all  professors  of  the  law  with  us  were  sworn 
to  maintain. 

Taking  for  true  the  severe  strictures  of  the  commentators 
upon  the  Norman  jurisprudence,  he  undertakes  to  show,  that 
his  high -wrought  encomia  upon  the  more  ancient  jurisprudence 
were  inconsistent  with  historical  truth,  and  that  it  was  the 
province  of  history  to  correct  that  error,  and  dispel  that  delu¬ 
sion  ;  and  that  nowhere  could  such  a  task  he  more  fitly  under¬ 
taken.  than  under  the  auspices  of  a  Society  formed  for  useful 
and  patriotic  purposes,  composed  of  learned  men  in  relation 
with  the  learned  of  other  nations,  and  pledged  to  high  duties 
in  their  own. 

He  then  took  a  rapid  concentrated  view  of  the  history  of  the 
nations  who  contributed,  as  it  is  said,  to  the  formation  of  the 
common  law,  showing,  from  the  entire  dissimilitude  of  condi¬ 
tion,  that  there  could  be  little  or  no  rational  connection  between 
their  usages  and  our  laws;  and  that  such  impiessions  were 
hostile  to  the  expanding  genius  of  our  country,  and  to  the  spirit 
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of  improvement ;  and  that  too  blind  an  attachment  to  the  forms 
of  things  that  were  no  more,  had  produced,  from  the  fear  of  in¬ 
novating,  such  fictions  and  circuities  as  made  the  law  sometimes 
resemble  occult  magic,  or,  by  making  it  ridiculous,  diminished 
its  dignity  and  efficacy ;  and,  that  justice  was  too  often  obliged 
to  travel  upon  by-paths,  such  as  necessity  enforces,  by  the  sides 
of  a  broken  road. 

He  satirised  the  extravagant  eulogists  of  the  common  law, 
by  collecting  together  their  sayings  and  maxims ;  and,  after 
glancing  at  the  bitter  disputes  between  the  different  professors 
of  the  civil  and  ecclesiastical  lawyers  on  one  hand,  and  the  com¬ 
mon  lawyers  on  the  other,  and  how  far- they  were  both  right 
and  both  wrong  :  he  rejoiced  that  we  were  far  enough  removed 
from  the  interests  that  moved  those  disputes,  to  have  no  other 
concern  than  that  of  truth  and  equal  justice ;  that  there  was  no 
time  but  what  had  its  prevailing  errors  ;  and  the  greatest  men 
had  been  tainted  with  the  superstitions  and  errors  of  their  day, 
of  which  he  gave  some  striking  instances. 

He  compared  the  blind  devotees  of  the  common  law  to  the 
worshippers  of  the  Dalai  Lama,  and  feared  lest  posterity  might 
so  consider  them,  and  made  a  salient  portrait  of  that  idol,  which 
is  never  seen  in  the  fair  open  light  of  the  sun,  but  is  of  unknown 
and  indefinite  antiquity ;  sometimes  in  the  decrepitude  of  age, 
and  again  in  the  bloom  of  infancy,  and  yet  still  the  same  that 
it  ever  was,  and  ever  was  to  be,  sitting  cross  legged  and  mo¬ 
tionless  upon  its  antique  altar,  for  no  use  or  purpose  but  to  be 
praised  and  worshipped  by  superstition’s  votaries. 

He  referred  to  the  codes  of  the  Anglo-Saxons,  of  which  we 
still  possess  the  text ;  and  to  that  of  Alfred,  the  greatest  and 
wisest  of  them,  and  showed  how  far  it  fell  short  of  the  greatness 
imputed  to  that  favorite  child  of  the  historic  muse ;  and  how 
dark  those  long  ages  remained,  to  which  the  origin  or  growth 
of  the  common  law  is  ascribed. 

He  proposed,  as  a  subject  of  curious  research,  the  nature  of 
the  Roman  Government,  in  their  colonies,  their  municipia,  or 
their  provinces  ;  and  concluded,  that  though  Papinian  had  sat 
in  judgment  in  Britain,  it  was  not  likely  that  the  Romans  had 
imparted  any  great  knowledge  of  their  jurisprudence,  or  pro¬ 
moted  any  virtues,  civil  or  military,  amongst  a  people  whom 
they  had  no  means  of  subduing  but  by  their  ignorance  and  their 
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vices ;  and,  that  it  so  appeared  :  for,  when  left  to  themselves, 
they  were  unable  to  resist  the  unsubdued  barbarians,  their 
northern  neighbors.  The  various  superstitions  of  these  early 
nations,  their  cruelties  to  each  other,  the  progress  of  Christi¬ 
anity,  and  its  effects  in  softening  their  manners,  even  in  its 
most  corrupted  period,  made  an  interesting  part  of  the  dis¬ 
course.  And  here  the  orator  paid  a  handsome  compliment  to 
the  fair  sex,  upon  the  share  they  had  had  in  the  promotion  of 
the  Christian  faith  ;  citing  several  illustrious  ladies,  both  Sax¬ 
ons,  Britons,  and  Romans,  amongst  whom  were  the  wife  of  the 
first  Governor  of  the  colony,  Pomponia  Grsecina,  w  ho  was  tried 
by  her  husband — anti  the  story  of  a  British  lady,  named  Clau~ 
dia ,  mentioned  by  Saint  Paul  to  Timothy,  and  celebrated  by 
Martial,  for  her  exquisite  beauty,  in  two  different  epigrams. 

He  argued  that  the  rule  of  the  Norman  Princes,  odious  and 
tyrannical  as  it  was,  favored  the  emancipation  of  the  people 
more  than  that  of  any  of  the  preceding  dynasties,  because  it  was 
their  policy  to  break  down  the  power  of  their  barons,  who, 
proud  of  their  slaves,  their  vassals,  and  embattled  castles, 
defied  their  power ;  and  that  the  barons  who  figured  at  Merton 
and  Runnymede  little  thought  of  unfastening  one  rivet  in  the 
chain  of  graduated  dependence  and  subjection,  except  in  that 
one  only  that  bound  themselves  to  their  superior,  though  out  of 
those  hard  collisions  between  mutiny  and  despotism  some  sparks 
of  future  freedom  were  elicited,  which  raised  England  above 
other  rival  nations,  who  never  heard  of  freedom,  and  has  raised 
this  nation  above  all  others  ;  and,  that  it  was  during  the  period 
which  Blackstone  points  out  as  that  of  the  greatest  servitude, 
that  the  ancient  slavery  wore  out;  and  that  it  was  in  that, 
when  he  supposes  the  ancient  common  law  to  have  been  relax¬ 
ing  in  its  pristine  rigor,  that  a  new  slave  trade  arose,  and  a 
new  race  was  marked  out  for  its  ungodly  exercise. 

He  inveighed,  in  strong  terms,  against  the  importation  of  so 
much  foreign  law,  and  lamented,  that  since  the  want  of  a  writ¬ 
ten  code  obliged  our  judges  to  legislate  pro  re  nata  upon  every 
case  as  it  arose,  they  were  oftener  hurt  than  helped  in  their 
judgments  by  their  farrago  of  authorities,  or  rather  decided 
cases,  when  their  own  good  sense  would  have  led  them  to 
sounder  conclusions  ;  and  that,  allowing  all  fair  justice  to  the 
English  judges,  they  were  not  fit  persons  to  legislate  for  us ; 
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and  that,  if  we  were  indebted  to  them  for  much  good  learn¬ 
ing,  it  would  be  more  honorable  to  pay  them  back  with  inte¬ 
rest,  than  to  run  deeper  in  their  debt.  He  paid  a  just  and 
handsome  compliment  to  our  own  judges,  and  to  our  own  re¬ 
ports,  which  contain  inestimable  materials,  and  nearly  suffi¬ 
cient  for  the  compilation  of  a  written  code,  when  ordered,  sys¬ 
tematized,  reduced  to  principles  that  will  harmonize  with  uni¬ 
versal  reason,  and  freed  from  the  doubts  and  difficulties  that 
hang  upon  them  necessarily,  and  must  ever  do,  where  judg¬ 
ments  are  formed  from  particular  instances,  and  not  derived 
from  general  principles — where,  instead  of  decisions  made 
legibus  non  exemplis,  they  are  exemplis  non  legibus. 

He  asked,  if  the  common  law  was  real  tradition,  how  came 
it  to  fall  about  our  ears  in  overwhelming  showers  of  printing  ? 
How  came  these  ancestors  by  tradition,  touching  what  they 
could  have  neither  known  nor  contemplated  ?  Had  they  pos¬ 
sessed  the  arts  and  sciences,  which  time  has  since  brought  to 
light,  we  might  be  justified  in  looking  back  to  their  time,  their 
manners,  and  their  usages,  for  instruction.  Instead  of  their 
judicial  astrology,  had  they  known  the  true  theory  of  the 
heavenly  bodies,  so  as  to  interrogate  them  with  certainty  as  to 
their  course  and  position  in  remote  and  trackless  oceans ;  had 
they  understood  the  virtues  of  the  magnetic  needle,  and  by  its 
guidance  to  explore  all  earthly  regions,  habitable  and  inhabit¬ 
able  ;  had  any  of  their  sages  commanded  the  fleeting  clouds  to 
discharge  their  latent  fire  ;  had  any  of  their  artists  yoked  that 
fierce  consuming  element  to  the  peaceful  car  of  commerce,  or 
thundering  engines  of  defensive  war ;  had  they,  for  the  cure  of 
diseases,  instead  of  magical  incantations  and  impious  consul¬ 
tations  with  the  dead,  discovered  the  circulation  of  the  blood, 
the  structure  of  the  human  frame  and  its  wonderful  and  delicate 
organization,  and  by  accurate  experiment  been  taught  to  relieve 
the  sufferings  of  the  living  ;  had  they  been  acquainted  with  that 
wonderful  instrument  which  multiplies  intelligence,  and  renders 
ancient  and  modern  learning  familiar  and  vernacular ;  had  the 
use  of  letters,  instead  of  being  unknown,  or  where  known  con¬ 
fined  to  cloisters,  or  to  the  objects  of  scholastic  and  theological 
disputation,  been  cultivated,  and  extended  to  all  ranks,  and 
to  all  useful  purposes,  we  might  look  back  to  them  for  wisdom. 
If,  instead  of  the  skin-covered  baskets,  in  which  our  Celtic 
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ancestors  carried  on  their  navigation,  or  the  barques  in  which 
our  Saxon  and  Scandinavian  ancestry  coasted  along  in  their 
piratical  excursions,  their  merchant,  sitting  at  his  desk,  by  the 
simple  agency  of  his  pen,  could  give  impulse  and  direction  to 
ships  of  mighty  magnitude  and  wonderful  construction,  rare 
and  curious  combinations  of  art  and  elegance,  preordain  what 
seas  they  were  to  traverse,  what  climes  to  visit,  what  ports  to 
enter,  what  delay  to  make,  when  to  return  and  by  what  route 
- — with  all  the  thousand  details  that  the  refinement  of  com¬ 
merce  has  produced,  and  the  free  use  of  letters  can  express, 
then  we  might  hope  to  derive  from  them  wise  laws  and  ordi¬ 
nances  of  commercial  intercourse.  Had  their  landed  possessions 
been  unfettered  by  feudal  rules,  and  free  to  circulate  for  the 
purposes  of  peaceful  life ;  and  had  their  personal  possessions 
been  any  thing  more  than  their  cattle  and  their  arms,  their 
modes  of  contract  ami  conveyance,  whether  expressed  in  Greek, 
in  Latin,  in  Erse,  in  Saxon,  in  Danish,  in  Norman,  or  in 
forensic  English,  which  is  a  mixture  of  them  all,  might  govern 
us  in  that  variety  of  transfers  an  d  modifications,  which  refine¬ 
ment  in  commerce  and  civilization  renders  necessary ;  and  time 
and  labor  would  be  better  bestowed  in  searching  for  such  pre¬ 
cious  antiquities  as  models  of  our  legal  forms  and  institutions, 
than  in  digging  in  subterraneous  ruins  for  vases  and  torses, 
and  columns,  and  sculptured  ornameqts,  wherewith  to  embellish 
the  arts  of  luxury  and  pride. 

This  is  an  outline  of  the  historical  and  argumentative  part  of 
the  discourse ;  the  wit  and  satire,  the  poetical  and  rhetorical 
passages,  with  which  it  was  ornamented,  we  leave  for  the 
amusement  of  the  readers,  when  the  oration  shall  be  published, 
a  resolution  of  the  society  having  passed  to  that  effect. 

The  following  toasts  were  given,  amongst  many  others,  at 
the  Anniversary  Dinner  of  the  Society : 

By  Dr.  Mitchill . — -The  orator  of  the  day,  William  Sampson, 
Esq. — Teaching  that  law  which  imposes  as  little  restraint  upon 
the  citizen  as  is  consistent  with  the  peace  and  order  of  society. 

By  his  honor  the  Recorder. — Our  common  Law — May  it  not 
fall  beneath  the  great  hot  blind  strength  of  our  Sampson. 

By  Mr.  Sampson. — The  Recorder  of  New  York  and  the 
Common  Law — May  he,  like  Sampson,  take  the  honey ,  and 
leave  the  carcass. 
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THOM  THE  GLOBE  AS"D  EMERALD. 

THE  LAW  AS  IT  SHOULD  BE. 

We  long  ago,  and  before  this  subject  had  called  forth  such 
able  pens,  pledged  ourselves  to  follow  up  the  discussion.  We 
have  paid  due  attention  to  the  correspondence,  which  has  lately 
been  before  the  public,  between  Mr.  Sampson,  President  Coo¬ 
per,  and  Mr.  Wilson,  late  Governor  of  South  Carolina :  and 
should  willingly  have  copied  it  at  length,  but  have  considered 
that  in  a  paper  published  but  once  a  wreek,  we  might  better  grati¬ 
fy  our  readers  by  a  summary  review  of  it,  hoping,  as  we  do,  that 
such  valuable  papers  will  be  collected  and  reprinted  in  a  form 
that  will  render  them  as  permanent  as  they  have  been  useful; 
together  with  others  from  various  bands,  which  have  appeared 
from  time  to  time,  in  the  Commercial  Advertiser,  the  Ameri¬ 
can,  the  National  Intelligencer,  the  North  American  Review, 
and  in  the  New  York  Review  and  Athencum  Magazine,  and  in 
our  own  paper. 

We  live  in  a  crisis,  such  as  the  world  never  before  witness¬ 
ed.  We  see  an  unholy  alliance  deliberately  formed  by  power¬ 
ful  and  despotic  monarchs,  to  repress  the  growing  spirit  of  phi¬ 
losophy,  liberty  and  reason,  by  gunpowder  and  steel.  All 
means  of  corruption,  persecution,  and  cruelty,  are  freely  and 
openly  resorted  to,  and  that  worst  of  all  human  scourges,  the 
hypocritical  cant  of  religious  imposture,  mercilessly  employed  to 
terrify  and  subdue  the  free  spirit  of  inquiry,  and  vengeance  de¬ 
clared  against  the  freedom  of  conscience  and  the  rights  of  man. 

Thrice  happy  that  nation  whose  every  institution  can  bear 
witness,  that,  in  the  train  of  national  emancipation  must  follow" 
whatever  can  ennoble  and  dignify  the  human  species!  It  is  for 
this  great  confederation  of  free  States  to  be  most  sensibly  alive 
at  such  a  crisis  to  its  own  condition.  The  bold  example  it  has 
held  forth,  the  elevated  rank  it  has  attained  amongst  the  na¬ 
tions,  have  brought  upon  it  the  eyes  of  all.  We  have  a  charac¬ 
ter  to  support,  and  interests  to  maintain,  upon  which  the  repu¬ 
tation  we  preserve  must  have  an  influence.  Our  government  is 
popular.  The  people  is  the  sovereign,  and  their  will  is  the  law. 
By  that  law  they  not  only  govern,  but  are  governed.  Not  only 
must  every  individual  abide  by  it  at  the  peril  of  life,  liberty,  and 
16 
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property,  but  in  it  must  he  read  and  learn  the  measure  and  ex¬ 
tent  of  all  his  social  duties.  According  as  it  reflects  the  image 
of  wisdom  and  good  faith,  the  people  will  be  taught  and  enlight¬ 
ened  by  it,  and  the  national  character  will  be  elevated.  If  it 
be  calculated  to  uphold  the  dignity  of  human  nature,  opinion  will 
become  its  best  sanction;  and  grievous  punishments  will  be  less 
needful.  If  it  be  polluted  with  any  tincture  of  folly,  absurdity, 
chicane,  or  intricacy,  the  wicked  and  the  knavish  will  ally  them¬ 
selves  with  its  vices,  and  consider  them  as  privileges.  If  it  be 
abstruse,  mysterious,  and  oracular,  bad  men  will  speculate  up¬ 
on  the  chances  it  affords  them  of  impunity.  If  it  wants  dignity 
it  will  want  efficacy,  law  honesty  will  laugh  at  common  hones¬ 
ty,  the  good  will  fear,  and  the  evil  doer  rejoice  in  it.  No  mat¬ 
ter  how  free,  how  enterprizing,  or  how  prosperous  a  nation  may 
for  the  moment  be,  corruption  will  insinuate  itself  through  eve¬ 
ry  pore.  In  a  word,  if  the  fountain  is  impure,  those  who  drink 
daily  of  its  waters  must  sicken  and  decay. 

It  is  no  answer  to  all  this,  to  say  that  man’s  nature  is  imper¬ 
fect,  and  all  human  institutions  must  be  so,  or  that  our  laws  ex¬ 
cel  those  of  other  nations,  and  that  under  them  we  are  the  freest 
and  happiest  of  the  people  that  dwell  upon  the  earth.  The  ge¬ 
neration  to  whom  we  owe  it,  is  nearly  passed  away.  Had  they 
been  so  fearful  of  innovation,  such  lovers  of  things  as  they  are, 
we  should  not  now  have  been  as  we  are.  But  why  should  we 
repeat  what  has  been  urged  with  such  irresistible  force  by  Mr. 
Sampson  and  his  able  and  distinguished  correspondents  ?  We 
shall  better  discharge  our  duty  by  referring  our  readers  again 
and  again,  to  their  writings,  and  shall  merely  endeavor  to  re¬ 
trace  in  a  summary  manner  the  discussion  which  this  important 
question  has  already  undergone. 

It  is  but  a  year  and  some  months,  since  Mr.  Sampson’s  Dis¬ 
course  before  the  Historical  Society  of  New- York  electrified  the 
public  mind.  It  received  from  the  ablest  pens,  and  the  soundest 
judges,  in  our  community,  the  commendations  due  to  it.  It 
passed  into  other  countries,  where  it  has  been  noticed,  reprint¬ 
ed,  and  translated,  and  will  be  read  not  merely  as  a  master-piece 
of  style  and  eloquence,  not  merely  as  a  specimen  of  learning 
and  wit,  and  taste  and  argument,  but  for  that  to  which  its  au¬ 
thor  is  more  devoted  and  attached,  the  truths  with  which  it 
abounds.  As  might  be  expected,  it  called  forth  the  petulant  as- 
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saults  of  offended  ignorance  and  prejudice.  Like  night  birds, 
scared  from  some  old  feudal  ivy-mantled  turret,  they  rushed 
blindly  on  the  light  and  stared,  and  swelled  their  clamorous 
throats,  and  pecked  and  pounced  and  flapped  their  feeble  pinions, 
and  then  vanished  and  were  seen  or  heard  no  more.  Upon  these 
the  champion  of  a  mighty  cause  did  not  think  fit  to  waste  his  ar¬ 
rows.  He  had  challenged  discussion,  but  not  personalities,  and 
to  such  he  made  no  reply. 

It  soon  appeared  that  the  first  step  was  gained.  The  Saxon 
idols  were  overthrown  and  broken.  The  vapid  appeals  to  Sax¬ 
on  kings  and  Saxon  forefathers,  and  the  wisdom  of  barbarous 
antiquity,  which  till  then  had  been  interposed  between  com¬ 
mon  sense  and  its  just  demands,  was  found  no  longer  to  avail. 
That  delusion  put  an  end  to,  the  question  assumed  a  graver  and 
more  rational  form.  Various  writings  appeared,  and  more  for¬ 
midable  objections  were  advanced  against  the  reducing  to  a 
w  ritten  code  the  laws  of  our  states  or  state.  To  these,  when  they 
carried  with  them  the  w  eight  of  authority  or  of  argument,  whether 
avowed  or  anonymous,  Mr.  Sampson  has  still  answered  with 
modesty  and  respect.  In  differing  above  all  with  Mr.  Dupon- 
ceau,  for  whom  he  seems  to  entertain  an  unusual  deference  and 
affectionate  regard,  and  we  doubt  not  well  merited,  he  has  given 
an  example  of  that  courtesy  and  urbanity,  which  has  distinguish¬ 
ed  him  through  life.  And  that  accomplished  friend  has  men¬ 
tioned  him  and  his  discourse,  in  a  note  to  his  w  ork  on  jurisdic¬ 
tion,  as  an  exception  to  what  he  calls  the  gypsey  jargon  of  the 
day,  in  the  most  kind  and  delicate  manner.  Of  all  who  have 
declared  against  a  written  code,  there  is  none  whom  Mr.  S. 
seems  so  anxious  to  gain  over,  as  this  his  honored  friend.  And 
this  difference  of  opinion  between  these  tw  o,  seems  if  it  could  be 
fairly  stated,  to  bring  the  matter  to  its  true  bearing.  Mr.  Du- 
ponceau  agrees  that  the  ancient  common  law  is,  and  ought  to  be 
entirely  obsolete.  He  gives  up  what  he  calls  the  Saxon  idols, 
Saint  Edward  and  all,  to  his  friend  whom  he  humorously  enti¬ 
tles  the  Iconoclast .  But  he  fears  to  give  the  reins  to  the  spirit 
of  change  and  innovation,  lest  the  good  and  the  bad  should  be 
prostrated  together — lest  we  should  pull  dow  n,  before  we  were 
prepared  to  build  up.  He  hopes  much  from  the  increasing  li¬ 
berality  of  judges  and  the  gradual  reformation  and  improvement 
that  the  genius  of  the  age  will  bring  about,  and  fears  that  if,  in- 
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stead  of  waiting  for  this  gentler  transition,  the  work  should  he 
undertaken  with  passion  or  over-zeal,  the  fruit  will  be  shaken 
before  it  is  ripe.  That  to  make  a  code  of  the  elements  we  now 
have,  and  with  the  views  not  yet  fully  developed,  would  be  ra¬ 
ther  to  eternise  than  to  amend  the  defects  of  the  system,  and  that 
if  from  any  cause  the  matter  should  be  committed  to  unskilful 
hands,  it  would  require  years  to  bring  back  the  law  to  the  point 
where  they  set  out. 

At  this  stage  of  the  controversy  a  new  and  powerful  cham¬ 
pion  of  reform  took  the  field  in  aid  of  Mr.  Sampson,  the  learn¬ 
ed  and  philosophic  President  Cooper.  He  published,  with  his 
name  subscribed,  a  series  of  numbers  in  the  Columbian  Teles¬ 
cope;  and  in  his  clear  and  masterly  style,  insisted  upon  the  ne¬ 
cessity  of  a  written  code,  that  the  law  might  be  thenceforth 
more  intelligible,  less  burthensome,  less  tedious,  and  less  ex¬ 
pensive,  by  the  condensing,  reforming,  and  arranging  the  rude 
and  disordered  mass  of  which  it  is  now  composed.  He- asserted 
that,  from  the  difficulty  and  complexity  of  tiie  system,  the  prac¬ 
titioners  had  become  objects  of  jealousy  to  the  community,  and 
the  people  being  disabled  from  judging  between  the  necessary 
and  unnecessary,  the  valuable  and  the  useless  parts,  or  to  sug¬ 
gest  any  effectual  or  practicable  alteration,  were  left  to  murmur 
at  an  evil  of  which  they  saw  no  end.  He  doubted  whether  the 
whole  value  of  the  property  litigated,  here  or  in  England,  would 
pay  for  the  apparatus,  considering  the  time  lost  by  the  parties, 
jurors,  and  others  involved  in  it.  And  asked  whether  the  quibbling 
skirmishes  of  legal  warfare,  so  little  allied  to  substantial  jus¬ 
tice,  did  not  injure  the  moral  tact  of  the  community,  and  at 
the  same  time  degrade  and  lower  the  profession,  upon  which  the 
accumulated  defects  of  our  jurisprudence  are  undeservedly 
charged.  lie  called  upon  that  profession  to  shew  itself  worthy 
of  the  confidence  of  the  people,  by  setting  the  example  of  libera¬ 
lity,  and  above  all,  insisted  upon  the  advantage  of  free  and  fair 
discussions,  which  was  all,  according  to  his  creed,  that  truth 
required.  He  dissents  from  some  of  Mr.  Duponccau’s  posi¬ 
tions,  rendering  him  at  the  same  time  ample  justice  for  his  in¬ 
genuity  and  integrity.  Not  only  does  he  not  concede  that  the 
common  law  is  in  any  sense  the  law  of  the  United  States,  or  that 
the  law  as  settled  by  the  English  Bench,  between  the  time  of 
Charles  II.  and  our  Revolution,  is  deserving  of  our  reverence  and 
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respect,  but  contends  that  it  is  not  cither  Saxon  or  Norman,  but 
a  series  of  bench  decisions,  chiefly  made  in  later  times,  and  in 
England  by  men  of  very  scanty  learning  or  genius,  who  never 
studied  the  principles  of  jurisprudence,  beyond  the  quibbles  of 
the  special  pleader’s  books,  the  best  of  whom  were  but  worthy 
plain  plodding  men,  without  any  liberal  or  enlarged  views,  of 
whom  the  most  that  could  be  said,  was  parnegotiis  nee  supra ,  and 
defies  the  bar  of  Westminster  Hall,  as  did  the  learned  Dr.  Lush- 
ington,  to  say  what  is  the  law7,  or  what  is  not.*  The  Governor 
of  South  Carolina  was  the  first  governor  who  recommended  to 
the  legislature  of  his  state,  as  he  did,  in  very  earnest  and  im¬ 
pressive  terms,  the  expediency  of  a  w  ritten  digest.  His  message 
is  a  public  document,  and  although  a  committee  reported  the 
measure  inexpedient,  it  w  ill  remain  to  his  credit  hereafter,  when 
the  necessity  w  ill  be  admitted  by  all. 

During  the  month  of  July  last,  a  correspondence  began 
through  the  New  York  National  Advocate,  between  President 
Cooper  and  Mr.  Sampson.  The  former,  in  answer  to  the  often 
repeated  objection,  that  a  code  or  digest  of  the  principles  of  our 
law  would  save  no  trouble,  since  cases  must  still  be  resorted  to 
to  ascertain  the  shades  of  difference  betw  een  those  that  have  been 
decided,  and  those  that  arise  afresh,  and  that  mere  general  prin¬ 
ciples  w  ill  always  be  too  loose  for  practical  purposes,  answers 
with  his  usual  perspicuity:  That  all  cases  may  be  reduced  to  two 
classes:  1st.  Those  that  serve  as  the  basis  of  general  principles. 
2d.  Those  that  contain  circumstances  of  limitation,  enlargement, 
or  variation,  rendering  the  application  of  those  principles  diffi¬ 
cult,  or  require  their  modification,  when  applied  to  the  case  be¬ 
fore  the  court.  The  code  would,  he  observes,  save  all  the  first 
class,  and  by  introducing  the  more  obvious  limitations  of  the 
general  rule,  render  useless  a  great  part  of  the  second  class. — 

*  Glorious  Uncertainty  of  the  Law. — In  the  British  House  of  Commons,  of  the  19th 
of  February,  Mr.  Peel  stated  that  there  were  no  less  than  fifty  different  statutes  ap¬ 
plicable  to  the  summoning  qualifications,  and  summoning  of  juries.  Dr.  Lushington 
said  :  “  He  would  appeal  to  any  lawyer — he  would  appeal  to  the  honorable  and  learn¬ 
ed  Solicitor  General,  whether  in  suits  of  law,  cases  were  not  tried  by  the  counsel  on 
both  sides  without  end,  and  with  equal  earnestness  and  confidence,  until  the  unfortu¬ 
nate  judge  was  overwhelmed  with  contradictory  decisions  on  the  point  before  him. 
Not  only  was  the  law,  in  many  respects,  unknown  to  those  whose  business  it  was  to 
study  it,  but  the  community  at  large  were  wholly  ignorant  of  it.  Many  were  the 
persons  who  had  been  executed  for  acts  which ,  before  the  commission  of  them ,  they  did 
not  know  were  capital  offences.” 
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Since  so  much  can  be  done,  it  ought  to  be  done,  and  it  is  not  a 
reason,  because  every  thing  cannot  be  done,  that  nothing  should 
be  done. 

And  admitting  it  to  be  true,  that  the  French  jurists  still  quote 
cases,  notwithstanding  the  code,  it  proves  no  more  than  that  new 
circumstances  will  originate  new  cases  ;  and  the  gentlemen  of 
the  bar  will  still  have  occupation  ;  but  the  public  will  have  spee¬ 
dier  justice  and  better  law,  and  be  relieved  at  least  from  its  fic¬ 
tions,  its  perplexities,  and  its  jargon.  And  infinite  waste  will 
be  saved  of  the  time  and  unprofitable  labor,  bestowed  in  the 
searching  of  cases  and  forced  analogies:  through  the  endless  re¬ 
ferences  which  the  present  indexes  contain,  and  bits  and  scraps 
and  garbled  extracts,  to  accredit  what  they  suppose  to  he  the  law. 
These  digests,  supposing  their  contents,  or  the  principles  they 
lay  down  to  be  revised,  and  either  approved,  rejected,  or  modi¬ 
fied  by  legislative  authority,  and  all  the  doubts,  and  contradic¬ 
tions,  and  overrulings,  and  zig-zags,  to  be  expunged,  half  a  do¬ 
zen  pages  would  contain  all  that  large  volumes  now  contain ; 
and  money,  labor,  and  what  is  of  more  importance,  precious 
time,  would  be  gained :  and  what  is  more  still,  the  mental  facul¬ 
ties  would  he  wonderfully  improved,  and  the  moral  tone  much 
elevated  by  the  purer  state  of  that  branch  of  social  ethics,  the 
law.  This  being  infused  into  all  the  daily  transactions  of  life, 
would  render  the  whole  community  both  wiser  and  better  ;  of 
course  more  prosperous  and  happy.  And  a  knowledge  of  the 
law  would  then  be  as  instructive  and  as  advantageous  to  form 
the  morals,  as  the  study  of  Hutchinson,  Beattie,  or  Paley.  We 
should  have  less  litigious  parties,  better  jurors,  better  arbitra¬ 
tors,  and  better  citizens. 

In  answering  this  letter,  Mr.  S.  gives  a  translation  of  an  ar¬ 
ticle,  extracted  from  the  Revue  Enclycopedique,  upon  Mr.  Du- 
ponceau’s  work  on  jurisdiction,  signed  according  to  the  man¬ 
ner  of  the  French  Reviewers,  with  the  writer’s  name.  This  is 
by  Mr.  Dupin,  a  very  distinguished  jurist  of  Paris.  Our  author, 
he  observes,  felicitates  his  fellow  citizens  on  the  progress  of  their 
civil  jurisprudence  ;  the  right  of  primogeniture  being  entirely 
abolished,  and  the  ancient  feudal  system  only  to  be  traced  by  a 
few  vain  forms,  or  unmeaning  phrases,  the  inextricable  laby¬ 
rinth  of  English  practice  made  plain,  and  the  enormous  expense 
diminished,  and  justice  rendered  accessible  as  well  to  the  poor  as 
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to  the  rich.  Let  us  hope,  he  adds,  that  these  liberal  principles 
may  be  realized ,  and  co-ordained  in  written  codes,  and  that  if 
such  be  the  benign  legislation  of  Americans,  that  it  may  be 
found  amongst  themselves  without  the  need  of  recurring  to  the 
antiquated  usages  of  Old  England,  or  consulting  the  decisions 
of  English  judges;  a  serious  but  unavoidable  evil,  as  long  as 
they  are  contented  to  submit  to  that  traditional  legislature,  call¬ 
ed  the  common  law,  to  use  a  borrowed  light,  to  follow  blind 
traditions,  and  take,  as  laws,  decisions  made  for  other  cases, 
and  for  another  people,  under  constitutions  quite  different,  and, 
in  most  essentials,  opposite  to  their  own.  The  heterogeneous 
mixture,  the  mighty  chaos,  is  so  interwoven  in  the  habits  of  the 
English,  that  it  is  supposed  impossible  to  reform  any  part,  with¬ 
out  tearing  up  by  the  roots  the  ancient  liberties  of  England, 
which  are  like  some  mysterious  charters  to  which  time  has  af¬ 
fixed  his  seal,  derived  from  the  barbarous  feudality  of  the  middle 
ages.  But  the  Americans  have  no  excuse  for  this  superstition. 
No  fond  recurrence  to  national  antiquities  to  atone  for  its  extra¬ 
vagancies.  Better  for  them,  adds  this  enlightened  foreigner, 
the  recollections  of  their  glorious  Revolution  than  the  national 
and  fabulous  antiquities  of  another  country,  and  obscure  tradi¬ 
tions  from  beyond  the  seas.  By  written  constitutions  and  une¬ 
quivocal  compacts,  their  liberties  are  better  secured.  It  is  un¬ 
worthy  of  them  to  rest  their  jurisprudence  on  any  other  ground. 
If  they  must  take  example  from  England,  let  it  be  that  of  sus¬ 
taining  throughout  their  own  individuality,  and  not  depending 
upon  foreign  tribunals  for  their  laws.  As  to  the  main  and  only 
question  which  deserves  to  be  considered,  Mr.  S.  states  it  fairly, 
viz.  w  hether  we  can  attain  the  desired  improvement  by  present¬ 
ly  digesting  and  fixing  the  laws  by  which  we  are  to  be  govern¬ 
ed,  in  an  intelligible  and  unequivocal  manner,  or  wait  till  a  suf¬ 
ficient  number  of  litigated  cases  may  enable  the  courts  of  last 
resort,  by  a  series  of  more  liberalized  decisions,  to  overrule  their 
predecessors,  to  repeal  their  own  favorite  maxim  stare  decisis , 
which  would  require  many  centuries  and  bring  little  consola¬ 
tion,  and  less  honor  to  the  present  generation.  In  the  article 
upon  w  hich  Mr.  S.  comments,  it  is  said,  that  the  statute  law 
may  be  digested,  but  not  the  common  law,  to  which  he  an¬ 
swers,  that  there  is  no  difference  in  truth,  between  that  part  of 
our  laws  made  by  the  judges  under  the  idea  of  traditional  law  s 
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and  supposed  usages  of  ancestors  who  never  could  have  had  any 
such  usages,  and  that  made  by  the  legislature  in  confirmation  or 
derogation  of  those  decisions  or  fancied  usages ;  except,  that  the 
one  is  printed  in  books  called  reports,  which  would  more  than 
fill  houses,  and  the  other  is  printed  in  books  called  statute  books, 
and  much  fewer  in  number.  That  they  form  but  one  body  of 
law,  although  bad  habit  and  the  marvellous  had  composition 
of  the  statutes  borrowed  from  England,  has  accustomed  law¬ 
yers  to  pay  little  regard  to  their  text,  and  to  look,  for  the  inter¬ 
pretation  of  them  by  the  judges,  by  which  many  of  them  have 
been  utterly  repealed  and  reversed.  That  a  statute  upon  any 
branch  of  jurisprudence  is  a  code  to  that  extent ;  that  for  instance 
the  French  have  five  statutes  or  codes,  each  upon  a  particular 
branch  ;  that  w7e,  as  some  say,  may  have  a  code  for  the  navy  or 
army,  and  Mr.  Duponceau  thinks  wfc  are  ripe  fora  commmer- 
cial  code.  In  Louisiana  they  have  a  civil  and  a  penal  code,  in 
England  they  have  a  bankrupt  code,  and  we  an  insolvent  code. 
Nothing  but  that  wrord  of  witchery  which  comes  between  us  and 
our  wits,  could  reconcile  the  idea  of  digesting  one  half  without 
the  other.  It  would  be  as  great  a  burlesque  as  to  shave  the  beard 
off  one  cheek  for  cleanliness  sake,  and  let  it  grow  upon  the  other, 
for  the  sake  of  antiquity.  As  to  the  Napoleon  code,  which  it  was 
said  wras  already  nearly  superseded  and  lost  sight  of  by  the 
numerous  decisions,  constructions,  and  reported  cases,  “and  of 
which  the  sense  w  ould  soon  be  looked  for  only  ill  the  decisions  of 
the  court  of  appeals,’5  Mr.  S.  observes  that  no  subject  of  the  ex¬ 
tensive  countries  governed  by  the  civil  code  of  whatever  party 
or  politics,  but  hails  it  as  his  polar  star  :  and  adds  to  the  above 
opinions  of  Mr.  Dupin,  and  that  of  a  distinguished  correspon¬ 
dent,  one  of  the  efficient  compilers  of  the  codes  of  France,  a  man 
of  uncommon  powers  of  intellect  (w7e  presume  he  must  allude  to 
the  Count  Real)  for  the  refutation  of  these  fancied  notions,  and 
cites  the  edict  of  the  restored  King,  promulgating  anew  the  five 
codes,  forbidding  the  citing  of  any  other,  as  the  best  means  of 
showing  himself  a  Frenchman,  tranquillizing  his  subjects,  and 
securing  their  adherence.  He  also  shows  the  great  progress 
making  in  the  British  Parliament,  in  spite  of  the  difficulties 
opposed  by  a  more  excusable  regard  for  ancient  usages,  nation¬ 
al  antiquities,  and  weighty  interests,  and  wisely  warns  his  fel¬ 
low  citizens  to  beware  lest  whilst  they  are  breathing  forth 
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their  vows  for  the  emancipation  of  other  nations  from  ancient 
and  superstitious  thraldom,  the  dawn  that  already  shines  in  the 
east  may  not  find  them  slumbering  in  the  shades  of  night. 

The  next  link  of  this  valuable  correspondence,  is  a  letter 
from  the  late  Governor  Wilson  to  Mr.  Sampson,  full  of  plain 
and  practical  good  sense.  He  shows  that  if  the  law  be  the  peo¬ 
ple’s  birthright,  they  are  wronged  out  of  it  as  long  as  it  is  enve¬ 
loped  in  mystery  and  jargon,  and  that  something  should  be  done 
to  bring  it  to  their  understanding.  Which  of  them,  he  asks, 
and  how  few  if  any  lawyers,  can  say  what  is  the  law  upon  the 
subjects  that  concern  them  most.  Husband  and  wife,  master 
and  servant,  principal  and  agent,  vendor  and  vendee,  copart¬ 
nership,  &c.  &c.  He  shows  how  favorable  the  present  moment 
is  for  the  improvement  of  the  system,  and  the  settling  and  new 
ordaining  of  the  rules  by  which  every  citizen  must  be  guided  in 
every  w  alk  of  life.  In  peace  with  all  the  w  orld,  no  tempestuous 
passions  agitating  the  community;  commerce,  agriculture,  and 
the  arts,  all  flourishing,  and  internal  improvements  developing 
the  immense  resources  of  the  country.  He  is  not  for  hasty  pro¬ 
ceeding,  but  for  speedily  beginning.  Coinciding  with  Count 
Real,  that,  till  something  is  reduced  to  writing,  thought  w  ill 
evaporate  in  unavailing  words,  he  calls  upon  the  philanthro¬ 
pist  and  statesman,  by  their  most  sacred  duties,  to  add  what 
they  can  to  the  sum  of  human  happiness,  and  points  emphatically 
to  the  Governor  of  this  great  Stated  He  treats  w  ith  contempt 
the  peevish  and  petulant  objection,  that  a  code  can  never  provide 
for  all  possible  cases.  If  the  cases  in  our  books  be  good  iawr, 
why  not  pronounce  them  to  be  so  without  the  need  of  endless 
disputations,  and  the  citation  of  multitudes  of  other  cases,  to 
show  that  they  are  law?  Why  not  make  them  accessible?  Why 
not  dispose  of  w  hat  are  doubtful  or  condemned,  of  all  the  lean - 
ings9  and  overrulings ,  and  dubitante’s  ?  Why  not  say  whether 

I  the  statute,  or  the  construction  of  it  by  the  Judges,  is  the  law  ; 
or,  of  the  various  constructions,  which  is  the  true  one  ?  For 
instance,  whether  the  statute  of  frauds  and  limitations  is  or  is 
not  repealed  by  the  Judges  ?  If  the  principle  be  a  good  one, 
that  the  legislative  and  judicial  departments  should  be  kept  dis¬ 
tinct,  why  not  act  upon  it  ?  Mr.  Wilson  also  quotes  an  ob- 

*  Mr.  Clinton. 
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servation  of  Ch.  J.  Saunders,  who  boasted  that  he  had  made 
more  law  than  King.  Lords,  and  Commons. 

In  answering  this  letter,  Mr.  Sampson  does  justice  to  Gov. 
Clinton,  and  cites  the  following  passage  from  his  message  to 
the  last  Legislature  : 

66  A  complete  code,  founded  upon  the  salutary  principles  of 
the  Common  Law,  adapted  to  the  interests  of  commerce  and  the 
useful  arts,  the  state  of  society,  and  the  nature  of  our  Government, 
embracing  the  improvements  which  are  enjoined  by  enlightened 
experience,  would  be  a  public  blessing.  It  would  free  our  laws 
from  uncertainty,  elevate  a  liberal  and  honorable  profession, 
and  entirely  destroy  judicial  legislation,  which  is  at  war  with 
the  genius  of  representative  government.” 

He  then  enlarges  upon  the  observation  of  Gov.  Clinton,  that 
such  a  code  i  ‘  would  elevate  the  profession.”  The  vices  of  our 
jurisprudence,  he  asserts,  are  ruinous  to  high-minded  and  high¬ 
ly  qualified  men.  He  was  struck  with  a  remark  in  the  Ameri¬ 
can ,  that  all  our  great  lawyers  are  most  genteelly  poor.  The 
mysteries  of  pleading  and  practice  are  divulged;  bad  Latin  will 
not  avail  any  longer  ;  printing  and  book-making,  for  good  or 
for  bad,  has  brought  about  a  mighty  revolution.  Our  consta¬ 
bles  can  move  for  non-suits  upon  the  distinction  of  trespass  and 
case,  as  well  as  those  skilled  in  the  roguish  entries  of  ik  the 
ires  erudite  Edmund  Saunders ,  Chivalier ,  Nadgairs  Seignor 
Chief  Justice  del  Bank  le  Roy ,”  who  made  more  laws  than  King, 
Lords,  and  Commons  ;  who  began  by  being  a  beggar  boy,  grew 
up  a  filthy  person,  and  a  dissolute  wag,  and,  by  aid  of  these 
qualities  rose  to  be  Chief  Justice  to  his  dissolute  master,  the 
Second  Charles.  And  he  quotes  for  this,  Grang.  Biog.  Hist, 
vol.  3,  oct.  p.  367,  and  Runnington’s  Note  to  the  Life  of  Hale, 
prefixed  to  his  Ed.  of  the  Hist,  of  the  Common  Law,  p.  42. 

Since  this  article  was  written,  a  letter  has  appeared  in  the 
same  paper,  from  President  Cooper  to  Mr.  S.  of  no  less  inter¬ 
est  than  the  preceding.  We  have,  in  endeavoring  to  condense, 
done  our  best  :  but  the  genius  of  the  writers  we  have  reviewed, 
is  so  peculiarly  that  of  strength  and  brevity,  that  it  is  not  pos¬ 
sible  to  abridge  without  great  loss.  We  trust  the  letters  will 
be  collected  and  re-published,  and  we  are  convinced,  that  who¬ 
ever  undertakes  it,  will  serve  the  public  interest  and  his  own 
together. 
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Extract  from  the  Speech  of  Mr.  Sampson,  in  defence  of  the  Journeymen 

Cordwainers,  indicted  for  a  conspiracy  at  Common  Laxv ,  in  comb’ning  to 

raise  their  wages.— Tried  in  New  York,  in  the  year  1810,  before  the 

Hon.  De  Witt  Clinton,  Mayor  of  the  City  of  New  York,  and  Peter  A. 

Mesier,  Esq.  and  Thomas  Carpenter,  Esq.  Justices  of  the  Sessions. 

“  If  we  begin  to  adopt  these  stupid  acts  of  oppression,  we 
shall  find  it  difficult  to  stop.  There  are  others  of  the  same  fam- 
ay.  so  connected  in  kind,  that  they  hang  together  like  tape 
worms — you  cannot  take  one  hut  you  must  pull  all  with  you. 

There  is  one,  regulating  what  persons  of  every  degree  should 
eat,  on  what  particular  Saint’s  day  they  should  have  sauce  to 
their  meat,  and  of  what  their  sauce  should  be  made ;  and  the 
reason  given  is,  66  the  English  used  more  meat  than  any  other- 
people.  which  not  only  hurt  their  souls,  but  left  less  for  them  to 
give  the  king  when  lie  had  need  of  it.”* 

There  are  others  as  fantastical,  called  statutes  of  apparel, 
prescribing,  according  to  the  condition  of  each  man  and  woman, 
«f  what  form  and  stuff  their  coats  or  petticoats  should  be. 

One  enacts,  that  no  hat  shall  be  above  twenty  pence,  nor  cap 
above  two  pence,  f 

Another,  that  wearing  silk  on  hat  or  bonnet,  gilt  scabbards, 
hose,  shoes,  and  spur  leathers,  shall  be  three  months  imprison¬ 
ment  and  forfeiture,  &c4 

Another,  that  all  persons  above  seven  years  old  shall  wear 
caps,  or  forfeit  three  shillings  and  four  pence  to  the  king,  except 
maids,  ladies,  and  gentlewomen  of  twenty  marks  lands,  and 
lords,  knights,  &c.§ 

Before  we  borrow  from  such  a  code,  let  us  examine,  from 
good  evidence,  w  hat  was  the  spirit  of  old  times,  and  what  pro¬ 
gress  human  reason  had  made  when  the  principles  we  are  about 
to  adopt,  first  took  their  rise. 

I  have  now  my  finger  on  a  statute  which  is  precious  in  that 
view.  It  is  unfortunately  in  that  fearful  jargon  called  law 
French ,  which  modern  men  cannot  pronounce  for  fear  of  dislo¬ 
cating  their  jaws.  I  would  as  soon  crack  so  many  butternuts 
as  pronounce  so  many  words  of  it.  I  shall,  therefore,  humbly 
beg  leave  of  the  court  to  read  some  passages  in  English . 

*  Statutum  de  cibariis  utendis,  10  Edw.  III.  *j-  4  Hen.  VILc.  9. 

4  1  Phil,  and  Mary.  §  13  Eliz.  c.  19, 
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It  is  thus  entitled  : 

What  kind  of  apparel  men  and  women  of  every  degree  are  al¬ 
lowed  to  wear ,  and  what  prohibited 

“  It  is  ordained  and  established,  that  no  person  of  the  degree 
of  valet,  or  under  that  degree,  at  the  feast  of  Saint  Peter,  called 
the  chains,  which  shall  he  in  the  year  of  our  Lord  one  thousand 
cccclxi.  shall  use  nor  wear  in  array  for  his  body,  any  bolsters, 
nor  stuffs  of  cotton,  wool,  or  cad  as ;  nor  other  stuffing  in  his 
parer  point,  upon  pain  of  forfeiting  to  the  king  for  every  offence, 
vi.  s.  viii.  d .  No  knight  under  the  estate  of  a  lord,  no  esquire, 
gentleman,  nor  other  person,  to  use,  or  wear,  at  the  feast  of  All 
Saints,  which  shall  be  in  the  year  of  our  Lord  one  thousand 
cccclxv.  any  gown,  jacket,  or  cloth,  of  such  a  length.  Nor 
wear  at  the  said  feast  of  Saint  Peter  any  shoes  or  boots  having 
pikes  passing  the  length  of  two  inches,  upon  pain  of  forfeiting 
to  the  king  for  every  default  forty  pence.  If  any  cordwainer 
make  any  pikes  of  boots  or  shoes  after  the  feast  of  Saint  Peter, 
contrary  to  the  ordinance,  he  shall  likewise  forfeit  to  the  king 
for  every  default  forty  pence.” 

Here  is  another,  entitled  “A  repeal  of  all  former  statutes 
touching  the  excess  of  apparel. ”f  It  is  fortunately  in  English , 

It  recites,  “that  for  the  non  due  execution  of  the  former 
laws,  the  kingdom  had  fallen  into  great  miserie,”  and  enacts, 
“that  no  person  of  whatever  degree,  estate,  or  condition,  that 
he  be,  shall  wear  any  clothes  of  golde  or  silke,  or  purple 
coloure,  but  only  the  king,  the  queen,  the  king’s  mother,  the 
king’s  children,  his  brother  and  sisters,  upon  paine  of  forfeiture 
for  every  default,  xx.  li.  And  that  none  under  the  degree  of  a 
duke  shall  weare  any  cloth  of  golde  of  tissue,  under  xx  markes. 
And  none  under  the  degree  of  a  lord  shall  weare  plaine  cloth  of 
golde,  upon  paine  to  forfeit  for  every  default  x  markes.  And 
none  under  the  degree  of  a  knight  shall  weare  any  velvet  in 
their  doublets,  nor  gownes,  nor  under  the  same  degree  weare 
any  damaske  nor  satin  in  their  gownes,  but  only  esquires  for 
the  king’s  body,  upon  paine  to  forfeit  for  every  default  xl .  s. 
And  that  no  yeoman  of  the  crowne,  nor  none  other,  shall,  under 
the  degree  of  esquire  or  gentleman,  weare  in  their  doublets  da- 
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maske  or  satin,  nor  gowns  of  chamblet,  upon  paine  to  forfeit  for 
every  default  fourtie  shillings.  And  no  servant  of  husbandries 
nor  common  labourer,  shall  weare  in  their  clothing  any  cloth 
whereof  the  broad  yard  shall  pass  the  price  of  two  shillings  ; 
nor  suffer  their  wives  to  wear  any  clothing  of  higher  value  than 
is  before  limited  to  their  husbands.  Nor  shall  they  suffer  their 
wives  to  weare  any  veile  or  kercheffe  whose  price  exceedeth 
twentie  pence.” 

What  would  our  merchants  in  Broadway  and  Maiden  Lane 
say  to  such  fashions  ?  Our  wenches  would  not  buy  such  veils  or 
kerchiefs  to  wear  on  washing  days.  But  our  wives,  what  would 
they  say  ? 

“  Nor  shall  they  weare  any  hosen  whereof  the  paire  shall 
pass  eighteene  pence,  upon  paine  of  three  shillings  and  four 
pence.” 

If  our  ladies  were  not  to  exceed  that  price  for  their  hose,  they 
must  go  bare -legged. 

The  ordinance  then  gives  the  paines  and  forfeitures  to  the 
king,  to  be  employed  in  the  expenses  of  his  honourable  house .  So 
the  more  there  was  of  law-breaking,  the  better  for  the  king’s 
house .  “  But  paines  and  forfeitures  in  and  for  the  premises 

within  the  county  palatine  of  Chester,  shall  be  to  my  lord  the 
prince;  and  within  Examsliire  to  the  Archbishop  of  York,  and 
his  successors ;  and  within  the  bishoprick  of  Durham,  to  the 
bishop  of  Durham,  and  his  successors.”  Thus  every  little  va¬ 
nity  of  the  women  was  forty  pence  clear  gain  to  the  bishop  and 
his  successors,  of  the  See  of  Durham,  “after  the  feast  of  the 
Epiphanie  next  coming,  but  not  before.”  And  if  the  words  that 
follow  were  of  any  other  man  than  king  Edward  the  fourth, 
I  might  scruple  to  utter  them  ;  but  what  was  fit  for  that  gal¬ 
lant  prince  to  decree,  I  should  not  be  too  fastidious  to  utter, 
nor  this  honorable  court  disdain  to  give  ear  to. 

“  And  it  is  ordained  and  enacted,  by  the  authority  aforesaid” 
— that  is,  of  king  Edward  the  fourth — “that  no  manner  of 
person  under  the  estate  of  a  lord,  shall  weare  from  the  said  feast 
any  gowne  or  mantell,  unlesse  it  be  of  such  length  that  (he  be¬ 
ing  upright)  it  shall  cover  his  privy  members  and  his  buttocks, 
upon  paine  to  forfeit  to  our  sovereign  lord  the  king,  for  every 
default,  twentie  shillings.” 
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The  rigor  of  this  ordinance  is,  however,  tempered  by  some 
exceptions,  and  has,  among  others,  this  proviso:  “provided 
that  the  same  act  be  not  prejudicial  to  master  John  Gurthorpe, 
the  deane  of  the  King’s  chappel.”  Thus  master  Gurthorpe, 
though  under  the  estate  of  a  lord,  was  not  so  far  prejudiced  by 
the  act,  but  that  he  might  stand  upright,  and  show  himself  gra¬ 
tis  to  the  King,  which  no  other  man  else  could  do  under  twenty 
shillings  a  time ;  and  why  ?  Because  master  John  was  the 
King’s  dean  !  and  the  King  would  charge  him  nothing. 

If  the  gentlemen  for  the  prosecution  ask  to  what  purpose  I 
read  such  statutes,  I  will  tell  them.  It  is  to  moderate  their 
enthusiasm  for  old  English  laws  and  ordinances,  and  to  render 
them  better  contented  with  the  institutions  and  usages  they 
have. 

Still,  if  there  were  no  worse  laws  than  these  masquerading 
regulations,  distinguishing  the  community,  like  the  Hindoo 
castes,  we  might  laugh  at  their  absurdity  ;  but  the  laws  against 
artisans  in  England  are  of  a  more  cruel  nature. 

The  hardship,  for  instance,  of  makin g  justices,  who  never  la¬ 
bored,  the  judges  of  the  poor  man’s  labor,  its  intensity  and  its 
remuneration,  is  not  equitable.  They  are  not,  in  that  respect, 
treated  as  free  agents ;  they  are  not  judged  by  their  peers. 
The  qualifications  of  those  English  justices  are  no  qualifications 
for  arbitration  of  such  kind.  They  maybe  6  6  most  sufficient 
knights  and  esquires,  with  freehold,  copyhold,  or  customary 
estate  they  may  be  “  of  the  peace  and  the  quorum.”  They 
may  be  loyal  men  to  church  and  state ;  but  such  will  be  too 
apt  to  scorn  a  leather  apron.  It  is  not  with  their  back  to  the 
fire,  and  their  belly  to  the  table,  that  they  can  perceive  the 
poor  man’s  wants.  When  they  have  ate  their  capon,  and  swal¬ 
lowed  their  sack,  with  their  reins  well  warmed,  and  then  turn 
round  to  take  their  nap,  with  their  backs  to  the  table  and  tbeir 
belly  to  the  fire,  they  are  not  the  better  qualified  to  judge  the 
poor  man’s  case.  Sir  Guttle  may  calculate,  that  if  the  lean 
rascals  were  to  feed  well,  they  might  wax  as  fat  as  gentlemen. 
And  justice  Drowsy  might  conclude,  that,  as  there  was  but  a 
time  for  all  things,  if  the  handicrafts  got  more  time  to  sleep, 
there  would  not  be  enough  left  for  gentle  folks.  If  justice 
Testy  has  the  gout,  and  his  shoe  should  pinch,  it  would  be  rea¬ 
son  for  putting  all  the  ragamuffins  in  the  stocks.  This  may  be 
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exaggeration  :  Perhaps  it  is ;  but  if  there  be  any  truth  in  it,  let 
it  go  for  what  it  is  worth. 

There  exists  at  this  day  a  law  in  England,*  that  artificers  in 
foreign  countries,  not  returning  within  six  months  after  warn¬ 
ing  given  them  by  the  British  ambassador  where  they  reside, 
shall  be  deemed  aliens,  and  forfeit  all  their  lands  and  goods, 
and  be  incapable  of  any  legacy  or  gift.  By  it  the  industrious 
man,  whose  only  crime  is  the  possession  of  some  useful  art, 
and  having  transported  himself  to  a  country  where,  instead  of 
groaning  under  taxes  and  tithes,  lie  might  enjoy  the  fruits  of 
his  labor  and  the  blessings  of  equal  laws,  is  subject  to  he 
remanded,  like  a  prison-breaker,  by  an  ambassador,  sent 
amongst  us,  possibly,  for  the  purpose  of  debauching  our  People, 
insulting  our  Government,  and  planning  our  destruction. 

Other  statutes!  inflict  fine,  imprisonment,  pillory,  and  ear- 
slitting,  upon  such  as  encourage  any  artisan  to  seek  a  better 
lot ;  and  this  they  call  “  seducing  artisans .” 

I  recollect,  in  my  native  city,  a  strong  instance  of  this  kind. 
At  Londonderry  there  was  a  passage  across  a  river,  as  incon¬ 
venient  as  either  of  our  ferries.  The  desideratum  w  as  a  bridge. 
The  honor  of  the  achievement  w  as  reserved  for  Mr.  Lemuel 
Cox,  of  Boston.  He  brought  with  him  a  few  chosen  w  orkmen, 
and  employed  a  number  of  the  poor  laborers  of  the  country. 
They  learned  from  their  American  fellow-laborers  how  much 
better  industry  was  rew  arded  in  the  Western  world.  They 
addressed  themselves  to  their  honorable  employer.  He  w  as  not 
guilty  of  seducing  them,  nor  they  of  being  artisans .  He  was 
put  in  prison.  His  innocence  w  as  manifest,  and  he  was  re¬ 
leased  ;  but  such  w  as  the  envious  return  for  the  greatest  benefit 
their  city  ever  knew'. 

Shall  we,  then,  second  the  intention  of  the  oppressor  ?  Shall 
we,  by  such  prosecutions,  drive  from  our  hospitable  shores 
those  who  increase  our  stock  of  industry,  population,  and  reve¬ 
nue  ?  Shall  we  too  hunt  the  wanderers,  like  frighted  birds  that 
find  no  twig  unlimed,  no  bough  to  light  upon  ?  Shall  we,  with¬ 
out  law*  or  precedent,  and  in  the  teeth  of  a  non -usage  as  old  as 
the  annals  of  our  country,  rake  up  the  embers  of  the  English 

*  Stat.  5  Geo.  I.  c.  27. 

t  5  Geo.  1.  c.  27.  23  Geo.  II.  c.  13.  14  Geo.  III.  c.  71. 
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common  law,  to  find  a  pretext  for  doing  what  never  was  done 
before,  and  never  should  be  done  ? 

If  we  do  tli is,  we  must  do  more  ;  we  must  also  make  statutes 
of  laborers  :  for  these  persecutions  will  thin  the  artisans  here 
as  the  great  plague  did  formerly  in  Britain.  Like  birds  of 
passage,  no  longer  warmed  by  a  genial  sun,  the  instinct  of  their 
nature  will  warn  them  to  depart.  Unless  restrained  by  bolts 
or  penalties,  they  will  flock  together,  even  on  the  house  tops, 
and  take  their  flight  no  man  knows  where  :  not  like  the  sum¬ 
mer  swallows,  for  a  season,  and  to  return  again  ;  but  like  the 
vital  breath,  which,  when  it  quits  its  earthly  residence,  leaves 
it  for  ever  to  decay  and  moulder — and  returns  no  more. 

The  avarice  of  the  Patricians  drove  the  people  of  Rome  to  the 
Mons  Sacer.  Who  is  the  people-hating  Appius  Claudius  that 
would  do  so  here?  And  if  it  be  done,  which  of  these  sleek  and 
pampered  masters  will  it  be,  Mr.  Corwin,  or  Mr.  Minard,  that 
Will  take  upon  him  the  office  of  Agrippa,  to  cajole  them  with  a 
parable,  how  he  is  all  belly  and  they  all  members — how  his 
vocation  is  to  eat  and  repose,  theirs  to  work  and  starve  ? 

Let  not  these  allusions  be  thought  foreign  to  the  point.  It 
is  by  taking  larger  views  of  things  that  we  master  the  little 
fidgeting  spirit  of  circumstance.  Such  considerations  are  anti¬ 
dotes  to  those  occasional  spasmodic  affections  in  the  law,  which 
it  is  important  to  cure  in  their  incipiency,  lest  they  turn,  as  in 
Great  Britain,  to  a  chronic  malady. 

This  prosecution  goes  professedly  upon  principles  of  common 
law ;  and  I  have  shown  an  ancient  definition  of  the  crime  in 
affirmance  of  the  common  law,  to  which  it  is  repugnant.  I 
have  shown  the  same  statute  re-enacted  in  this  State  coeval  with 
its  constitution.  I  have  shown  negative  usage  in  England 
down  to  the  passing  of  the  statutes  of  laborers,  and  here,  as 
ancient  as  the  history  of  America,  and  as  uninterrupted  as  the 
blessings  that  have  showered  upon  this  land.  I  shall  now  show, 
that  though  the  common  law  of  England  should  warrant  such 
a  prosecution,  it  does  not  follow  that  it  should  prevail  here. 
And,  to  this  end,  it  will  be  necessary  to  take  a  viewT  of  the 
principles  which  govern  the  adoption  of  the  laws  of  a  mother 
country  into  new  settlements. 

The  substance  of  all  the  authorities  in  the  English  books, 
upon  the  head  of  transplanting  the  English  law  into  new  coun- 
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tries,  is  concisely  stated  in  Peere  Williams’  Reports.^  There 
the  master  of  the  rolls  is  reported  to  have  said,  that  the  lords 
of  the  council  had  determined,  upon  appeal  to  the  King  and 
Council  from  the  Plantations  : 

“  1st.  That  if  there  be  a  new  inhabited  country  found  bj 
English  subjects,  as  the  law  is  the  birthright  of  every  individual, 
so  they  carry  their  laws  with  them,  and,  therefore,  such  new 
found  country  is  governed  by  the  laws  of  England ;  though, 
after  such  country  is  inhabited  by  the  English,  acts  of  Parlia¬ 
ment  made  in  England  without  naming  the  foreign  plantations, 
will  not  bind  them  ;  for  which  reason  it  has  been  determined, 
that  the  statutes  of  frauds  and  perjuries  requiring  three  wit¬ 
nesses  to  a  devise  of  lands,  does  not  bind  Barbadoes. 

“  2dly.  Where  the  King  of  England  conquers  a  country,  it 
is  a  different  consideration ;  for  the  conqueror ,  by  saving  the 
lives  of  the  people  conquered ,  gains  a  right  and  property  in  such 
people ,  in  consequence  of  which  he  may  impose  upon  them  what 
he  pleases 

I  shall  not  investigate  the  latter  clause,  nor  inquire  how  far 
the  Dutch  inhabitants  became  the  property  of  King  Charles  by 
reason  of  his  “  saving  their  lives."  How  far  such  doctrines,  in 
a  limited  monarchy ,  are  constitutional ;  how  far  they  are  humane, 
in  any  circumstance,  I  leave  to  others.  But,  as  the  English 
settlers  were  encouraged  by  the  promises  of  a  domestic  legis¬ 
lature  and  a  constitution,  they  were  not  the  property  of  the 
King,  and  they  had  still  their  birthright.  Now  a  birthright 
means  some  indefeasible  advantage,  or  it  means  nothing.  Where 
it  is  said,  that  new  settlers  are  entitled  to  the  English  laws  as 
their  birthright,  it  cannot  be  intended  that  they  should  be 
encumbered  with  such  laws  of  the  mother  state  as  would  be 
noxious  and  oppressive,  and  utterly  repugnant  to  their  new 
condition. 

The  authority  of  Sir  William  Blackstone  upon  this  head  is 
strongly  pronounced.  He  says,  “  these  notions  of  the  law  of 
England  being,  ipso  facto ,  in  force  in  a  new  country  as  the 
birthright  of  the  settlers,  must  be  understood  with  many  and 
very  great  restrictions.  Such  colonists  carry  with  them  only 
so  much  of  the  English  law  as  is  applicable  to  their  own  situ¬ 
ation,  and  the  condition  of  an  infant  colony  :  such,  for  instance. 


18 


*  2  P.  Williams,  p.  75. 
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as  the  general  rules  of  inheritance  and  protection  from  personal 
injuries :  the  artificial  refinements  and  distinctions  incident  to 
the  property  of  a  great  and  commercial  people :  the  laws  of 
police  and  revenue,  such,  for  instance,  as  are  enforced  by 
penalties :  the  mode  of  maintenance  for  the  established  cler¬ 
gy  ;  the  jurisdiction  of  the  spiritual  court ;  and  a  multi¬ 
tude  of  other  provisions,  are  neither  necessary  nor  conve¬ 
nient  for  them,  and  therefore  are  not  in  force.  What  shall 
be  admitted,  and  what  rejected  ;  at  what  times,  and  under  what 
restrictions  must  be  decided  in  case  of  dispute,  in  the  first 
instance,  by  their  own  provincial  judicature,  subject  to  the 
revision  and  control  of  the  king  and  council.”* 

I  shall  adventure  no  further  on  this  subject.  It  is  enough 
for  me  that  our  judges  are  free  to  determine  what  parts  of  the 
common  law  shall  be  adopted,  and  what  rejected.  Formerly, 
the  provincial  legislatures  of  the  colonies  could  doit,  subject  to 
the  revision  and  control  of  the  King  of  England  and  his  Coun¬ 
cil.  Our  independent  Judges  will  how  decide  without  any  such 
control.  I  shall,  however,  call  to  my  aid  a  short  passage  from 
a  very  useful  domestic  historian,  in  treating  “  of  our  laws  and 
courts.” 

“  The  state  of  our  laws  opens  a  door  to  much  controversy.  # 
The  uncertainty  with  respect  to  them  renders  property  preca¬ 
rious,  and  greatly  exposes  us  to  the  arbitrary  decisions  of  bad 
judges.”! 

Let  it  be  remembered  this  was  written  when  the  judges  were 
appointed  by  a  foreign  influence,  and  our  benches  not  filled  as 
they  are  now,  by  Judges  who  possess  the  people’s  confidence. 

«  The  common  law  of  England  is  generally  received,  together 
with  such  statutes  as  were  enacted  before  we  had  a  legislature 
of  our  own.  But  our  courts  exercise  a  sovereign  authority  in 
determining  what  part  of  the  common  and  statute  law  ought  to 
be  extended  ;  for  it  must  be  admitted  that  the  difference  of  cir¬ 
cumstances  necessarily  requires  us,  in  some  cases,  to  reject  the 
determination  of  both.” 

Judge  Tucker,  a  w  riter  worthy  of  his  country,  states,  that 
all  parts  of  the  common  law  and  statutes  of  England,  which, 
from  their  inapplicability,  had  never  been  brought  into  prac¬ 
tice,  during  the  existence  of  the  colonial  governments*,  must, 

*  1  Cqm.  p.  10 7,  t  Smith’s  Hist.  N.  Y.  c.  6.  p.  262. 
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from  the  dissolution  of  those  governments,  be  regarded  not  only 
as  obsolete,  but  as  incapable  of  revival,  except  by  constitutional 
or  legislative  authority,  having  no  longer  even  a  potential  ex¬ 
istence,  founded  upon  that  theory  of  British  laws,  extending  to 
the  remotest  extremity  of  the  empire:  for  the  connection  once 
broken,  he  considers  that  theory  at  an  end  :  and,  therefore, 
such  as  never  had  obtained  authority  from  usage  and  custom, 
be  holds  destitute  of  every  foundation  upon  which  any  supposed 
ebligation  could  be  built.  This  he  considers  the  natural  conse¬ 
quence  of  the  revolution,  and  the  correspondent  changes  in  the 
government;  unless,  he  emphatically  adds,  “we  suppose  that 
the  law$  of  England,  like  those  of  the  Almighty  Ruler  of  the 
universe,  carry  with  them  an  intrinsic  obligation  upon  all  man¬ 
kind  ;  a  supposition  too  gross  and  absurd  to  require  refutation.^ 

Several  of  the  State  Constitutions,  with  the  same  intention 
as  ours,  have  used  a  more  definite  expression,  and,  instead  of 
saying  that  such  parts  of  the  English  laws  as  were  theretofore 
in  force,  should  continue  to  be  so,  till  repealed,  &c.  they  have 
used  the  term  “practised  on,”  extinguishing,  without  more 
form,  all  such  obsolete  or  incongruous  parts  as  had  not  been 
found  applicable  to  the  necessities  of  their  condition  ;  and  such 
as  during  two  or  three  centuries,  or  since  their  first  origin  as 
a  colony,  had  never  been  called  into  activity. 

In  vain,  otherwise,  would  our  constitution  have  repealed  the 
statutes.  In  vain  have  consigned  to  oblivion  so  many  remnants 
of  antiquated  folly,  if  ever  and  again  some  unsubstantial  spectre 
of  the  common  law  were  to  rise  from  the  grave  in  all  its  gro¬ 
tesque  and  uncouth  deformity,  to  trouble  our  councils  and  per¬ 
plex  our  judgments.  Then  should  we  have,  for  endless  ages, 
the  strange  phantoms  of  Piets  and  Scots,  of  Danes  and  Saxons, 
of  Jutes  and  Angles,  of  Monks  and  Druids,  hovering  over  us 
like  “  ravens  o’er  the  haunted  house,”  or  ghosts 

“  That  inglorious  remain 

Unburied  on  the  plain.1' 

In  vain  woidd  this  country  advance  in  commerce,  arts,  and  in¬ 
dustry  ;  in  vain  science  and  philosophy  make  their  abode  among 
us ;  in  vain  propitious  heaven  designate  with  a  favoring  hand 
our  station  on  the  globe,  and  distinguish  us  by  freedom  and  pros¬ 
perity,  if  we  mar  our  own  destiny  by  such  servile  adherence* 


*  1  Tuck.  Black.  App.  p.  406. 


140 


ON  CODES  AND  COMMON  LAW. 


A  century  ago,  when  the  independence  of  this  nation  had  ne¬ 
ver  been  imagined,  when  it  was  ruled  as  a  colony  by  a  despotic 
governor,  two  presbyterian  clergymen  were  arrested  by  Lord 
Cornbury  for  preaching  in  an  illegal  conventicle.*  They  were 
brought  to  trial,  and  the  prosecution  was  founded  upon  the  idea 
that  the  acts  of  conformity  and  uniformity  were  in  force,  and 
that  the  Queen’s  church  supremacy  was  to  govern  in  the  colony 
as  in  the  mother  country.  The  jury  refused  to  find  a  special 
verdict  at  the  desire  of  the  prosecutor ;  but  acquitted  the  defend¬ 
ants.  The  matter  was  there  dropped,  and  no  such  prosecution 
has  ever  since  been  attempted.  But  that  which  might  have 
been  before  the  Revolution,  vexata  questio ,  is  now  surely  past 
all  doubt.  Why  was  that  prosecution  then  defeated  ?  Be¬ 
cause  what  was  law  in  England  was  not  then  taken  for  law  in 
the  colony.  Yet  those  statutes  were  law  in  England  before  the 
settling  of  this  country  ;  and  the  queen’s  supremacy  was  held 
part  of  the  common  law.  But  it  required  two  things  :  first,  that 
it  was  law  in  England  ;  and,  secondly,  that  it  was  useful  or  ex¬ 
pedient  to  be  adopted  in  the  new  country. 

The  more  I  reflect  upon  the  advantages  this  nation  has  gain¬ 
ed  by  independence,  the  more  I  regret  that  one  thing  should 
still  be  wanting  to  crown  the  noble  arch — a  National  Code. 

I  lament  that  the  authors  of  the  Revolution,  wearied  with  toil 
and  human  waywardness,  should,  on  the  very  threshold  of 
perfect  redemption,  have  failed,  like  the  fabled  poet  of  anti¬ 
quity,!  by  looking  back,  and  suffered  the  object  of  their  long 
and  ardent  cares  to  relapse  again  into  the  empire  of  Pluto,  and 
themselves  to  sink  at  length  breathless  and  spent  under  the  bur¬ 
then  of  the  common  lawr. 

Much,  it  is  true,  was  done.  A  nation  was  rescued  from  co¬ 
lonial  dependence ;  her  citizens  from  prerogative,  monopoly, 
and  privilege ;  religion  purged  from  intolerance  ;  and  a  consti¬ 
tution  was  founded  on  the  sacred  rights  of  man.  They  might 
well  exclaim,  sat  patriae,  who  had  done  so  much ;  and,  having 
done  so  much,  perhaps,  have  thought  it  beneath  their  high 
achievements  to  stay  and  strip  the  dead.  They  might  think  it 
wiser  to  trust  to  peaceful  posterity  and  tranquil  times  to  perfect 

*  Vide  the  case  of  Mr.  Hampton  and  Mr.  Kemmie,  Smith’3  Hist.  N.  York, 

p.  126. 
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their  great  work.  Why,  then,  do  not  those  who  live  beneath 
the  shade  they  have  planted,  generously  answer  to  their  inten¬ 
tions,  and  fulfil  their  great  designs  ? 

I  have  said  that  there  was  no  American  precedent  for  this 
indictment,  unless  it  were  imported  from  Great  Britain  in  this 
present  year,  and  I  hold  in  my  hand  a  minute  report  of  a  simi¬ 
lar  case  in  Philadelphia,  where  the  lawT  w  as  fully  and  ably  dis¬ 
cussed  at  the  bar,  and  where  it  appeared  ex  concessis ,  that  no 
such  precedent  existed  in  America.  The  only  opinion  as  yet  to 
sanction  it  is  that  of  a  single  Judge,  Mr.  Levy,  the  Recorder  of 
Philadelphia.  Before  that  becomes  precedent  in  lawr,  I  shall,  with¬ 
out  personal  disrespect,  canvass,  with  due  freedom,  the  doctrines 
he  lays  dow  n  to  the  jury  as  law.  He  first  warns  the  jury  against 
the  arguments  of  counsel,  as  being  but  appeals  to  their  passions, 
and  then  reminds  them  that  such  combinations  will  enhance  the 
price  of  their  own  boots,  touching,  I  think,  himself  upon  a  very 
sordid  passion.  Boots,  he  says,  are  articles  of  first  necessity. 
I  cannot  there  agree  with  him.  When  I  think  how  many 
patriarchs  have  reached  the  blessed  abode  of  their  fathers,  and 
never  wrorn  boots ;  how  many  serjeants  have  trod  the  thorny 
mazes  of  the  common  law,  apd  worn  no  boots ;  and  how  many 
poor  poets  have  bestrode  the  fiery  courser  of  the  muses,  and 
no  boots,  I  cannot  think  them  things  of  such  necessity.  But 
equal  justice  is  of  first  necessity,  and  when  that  is  given  for 
the  sake  of  boots,  boots  are  too  dear. 

His  honor  said  it  w  as  improper  to  inquire  w  hether  or  not  the 
application  of  the  common  law  to  our  concerns  w  ould  operate 
as  an  attack  upon  the  rights  of  man.  But,  surely,  if  it  did  so, 
and  that  could  be  shown,  it  would  be  repugnant  to  our  consti¬ 
tution  ;  and,  if  it  would,  the  constitution  must  prevail  above 
the  common  law  of  a  foreign  country  :  then,  whether  it  be.  ©r 
be  not,  an  attack  upon  the  rights  of  man,  is  the  very  fittest 
thing  to  be  inquired  into.  The  argument  of  the  learned  judge, 
I  think,  is,  upon  that  ground,  a  petitio  principii . 

Again  :  he  is  reported  to  have  said,  that  it  was  indifferent 
whether  the  prosecution  arose  from  good  or  bad  motives ;  whe¬ 
ther  the  traverser’s  intentions  were  to  resist  oppression,  or  to 
demand  extravagant  compensation.  If  he  had  said  this  upon 
the  ground,  that  in  neither  case  a  public  prosecution  w  ould  lie, 
it  might  have  been  true  ;  hut  when  his  charge  went  to  convict. 
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it  appears  too  like  confounding  all  right  and  wrong ;  to  mak6 
no  distinction  between  a  prosecution  founded  in  honesty,  and 
one  founded  in  corruption  ;  or  between  the  acts  of  defendants, 
whether  founded  in  extortion  or  self-defence. 

He  admits,  however,  that  a  single  journeyman  may  refuse  to 
work,  hut  many  journeymen,  jointly,  must  not.  How  a  solitary 
poor  workman  shall  resist  a  wealthy  and  powerful  combination 
of  masters  I  know  not.  There  seems  to  be  mockery  in  the 
idea.  If  the  sense  of  individual  weakness  es  the  cement  of  all 
human  society,  what  have  journeymen  done,  that  they  should 
he  put  out  of  the  pale  of  human  soeiety  ?  Must  they  be  scat¬ 
tered,  like  the  sheaf  of  rods,  to  be  more  easily  broken  ? 

His  honor  next  states,  that  a  great  number  of  the  prosecu¬ 
tions  in  his  court  are  brought  from  improper  motives.  The 
compliment  is  not  flattering  to  his  suitors ;  but  that  is  immate¬ 
rial  to  the  question  here. 

The  great  principle  upon  which  I  rely  he  lays  down  as  fully 
as  we  could  wish  ;  but  then  he  draws  from  it  a  quite  opposite 
conclusion.  He  says,  “  when  the  demand  is  considerable,  and 
the  work  well  done,  the  price  will  be  high,  and  vice  versa .  So 
that  to  make  artificial  regulations,  is  not  to  regard  the  excel¬ 
lence  of  the  work  or  the  quality  of  the  material.”  I  ask,  then, 
why  call  in  the  law  to  make  artificial  regulations  ?  Why  not 
let  the  thing  naturally  regulate  itself  ?  It  seems  as  if  folly  had 
this  privilege,  to  he  seen  only  at  a  distance,  and  he  invisible 
when  it  stares  us  in  the  face.  We  can  see  well  enough  the 
ridicule  of  the  old  priggish  ordinances  we  have  read  from  the 
statutes  at  large,  which  fashioned  men’s  gowns,  and  women’s 
fardingales,  by  act  of  parliament.  We  have  laughed  at  the 
short  mantle  of  the  Dean  Gurthorpe.  Others  after  us  will 
laugh  at  our  solemn  arguments  of  this  day.  We  might  as  well 
prevent  parents  from  conspiring  to  marry  their  children,  in¬ 
dict  landlords  for  refusing  to  let  their  house  at  the  usual  rents, 
or  merchants  from  following  the  rates  of  the  markets.  We 
never  should  have  had  such  notions,  but  that  we  are  in  the  habit 
of  borrowing  the  fashions  of  our  thoughts,  like  those  of  our 
dress,  from  a  foreign  nation. 

Pains  and  penalties  ought  not  to  be  for  nothing.  Every  re¬ 
strictive  law  is  more  or  less  an  evil.  To  inflict  punishment 
without  sufficient  cause  is  to  he  a  wrongdoer;  and  the  onus  of 
showing  the  necessity  lies  upon  the  actor. 
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The  next  argument  of  the  learned  judge  is  drawn  ab  inconve - 
nienti.  “  When  a  master  receives  a  large  order  from  abroad 
he  cannot  say  how  far  it  will  be  his  advantage  to  accept  it,  be¬ 
cause,  if  The  workmen  hear  of  it,  they  may  make  a  sudden  jump 
in  advance  of  their  labor.”  Well!  if  the  master  receives  an 
advantageous  order,  much  good  may  it  do  him.  But  if  he  make? 
a  sudden  jump  into  a  coach  and  country  seat,  why  shall  not  the 
poor  journeymen  jump  after  him  into  a  clean  shirt  and  whole 
breeches. 

The  recorder  did  well  to  state  the  sufferings  these  turns  out 
occasioned;  but  he  would  have  done  still  better  not  to  have  de¬ 
creed  the  triumph  to  the  aggressor.  No  body  -of  men  will  in¬ 
flict  upon  themselves  a  greater  evil  to  cure  a  small  one,  the  very 
violence  of  the  remedy  gives  the  measure  of  the  grief. 

“  Whether  the  confederacy  is  to  benefit  themselves  by  raising 
their  wages,  or  to  injure  those  who  would  not  join  them,  the 
rule  of  law,”  says  his  honor,  “  equally  condemns  them.”  I 
think  such  principles  rob  the  law  of  dignity  and  efficacy.  They 
are  unnatural,  indiscriminating,  and  harsh,  and  tend  to  make 
the  law  feared,  but  not  respected;  for 

Nemo  quod  timet  arnat. 

As  to  the  danger  of  the  community  going  barefooted,  I  do  not 
think  it  alarming.  It  will  be  a  specious  pretext  for  wearing 
out  old  shoes.  The  coblers  will  rejoice;  and  some  sly  merchant 
will  import  a  cargo  from  France  or  England.  Muzzle  but 
these  prosecutions,  and  then,  before  we  have  gone  long  slip¬ 
shod,  the  masters  and  the  men  will  have  come  to  an  agreement, 
founded,  like  all  bargains,  on  reciprocal  need;  the  one  giving 
as  little  as  he  ran  give,  and  the  other  taking  as  much  as  he  can 
get.  Then  will  all  go  on  quite  well ;  there  will  neither  be  life 
lost  nor  bone  broken  ;  and  no  germs  planted  of  a  race  of  future 
artisans  with  green  hair  and  red  eyes.”* 

The  eulogium  of  the  learned  judge  upon  the  common  law  is, 
to  my  judgment,  something  exaggerated,  when  he  likens  it  to 
the  divine  system  of  Providence.  “It  is  in  the  volume  of  the 
common  law,”  he  says,  “  that  we  are  to  seek  for  the  far  greater 
number,  as  well  as  the  most  important,  of  the  cases  that  come 
before  our  tribunals.  That  valuable  code  has  ascertained  and 
distinguished  with  critical  precision,  and  with  a  consistency 

*  See  Espriella’s  Letters. 
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that  no  fluctuating  political  body  could  or  can  attain,  not  only 
the  civil  rights  of  property,  but  the  nature  of  all  crimes  from 
treason  to  trespass.” 

When  such  arguments  are  used  to  induce  a  conviction  of  a 
great  portion  of  the  American  citizens,  it  is  the  duty  of  their 
advocate  to  speak  out  honestly.  At  the  time  when  the  com¬ 
mon  law  had  its  origin,  no  part  of  which  time  could  be 
since  the  beginning  of  the  reign  of  Richard  I.  called  in 
law,  time  of  memory ,  and  that  is  about  six  or  seven  hun¬ 
dred  years  ago,  no  property  existed  under  any  of  the  modifi¬ 
cations  which  now  regulate  it.  There  was  no  commerce,  few 
arts,  and  little  circulation  ;  so  that  if  we  were  to  look  into  “that 
volume 99  alone,  we  should  not  And  a  rule  to  square  with  any 
transaction  of  our  lives.  If,  therefore,  it  be  like  Divine  Provi¬ 
dence,  Divine  Providence  lias  long  abandoned  us.  And  were 
we  now  to  adopt  the  usages  of  those  times,  we  should  be  like 
masqueraders  upon  the  present  stage  of  society.  Touching 
shoemakers  certainly  we  should  find  no  laws,  for  lord  and  lady, 
knight  and  esquire,  all  went  barelegged  ;  and,  possibly,  whoe¬ 
ver  lived  in  the  days  of  the  Druids,  might  have  counted  the  ten 
toes  of  her  majesty  the  Queen.  Therefore,  if  we  can  find  no 
usages  touching  the  matter  nearer  at  hand,  it  is  useless  to  look 
for  them  so  far. 

In  the  old  volumes  of  the  common  law  we  find  knight  service, 
value  and  forfeiture  of  marriage,  and  ravishments  of  wards ; 
aids  to  marry  lords*  daughters,  and  make  lords’  sons  knights. 
We  find  primer  seisins,  escuage,  and  monstrans  of  right :  we 
find  feuds  and  subinfeudations,  linking  the  whole  community  to¬ 
gether  in  one  graduated  chain  of  servile  dependence  :  we  find 
all  the  strange  doctrine  of  tenures,  down  to  the  abject  state  of 
villenage,  and  even  that  abject  condition  treated  as  a  franchise. 
We  find  estates  held  by  the  blowing  of  a  horn.  In  short,  we 
find  a  jumble  of  rude  undigested  usages  and  maxims  of  succes¬ 
sive  hordes  of  semi-savages,  who,  from  time  to  time,  invaded 
and  prostrated  each  other.  The  first  of  whom  were  pagans, 
and  knew  nothing  of  Divine  law  ;  and  the  last  of  whom  came 
upon  the  English  soil  towards  the  decay  of  the  Roman  Empire, 
when  long  tyranny  and  cruel  ravages,  had  destroyed  every  ves¬ 
tige  of  ancient  science,  and  when  the  Pandects,  which  shed  the 
truest  light  that  ever  shone  upon  the  English  code,  lay  still 
buried  in  oblivion. 
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It  is  of  this  divine  law,  that  Lord  Coke  gravely  and  very 
quaintly  says,  “  the  common  law  was  that  which  was  in  Eng¬ 
land  before  any  statute  was  enacted.  It  is  grounded  upon  the 
general  customs  of  the  realm  ;  includes  in  it  the  law  of  God, 
and  the  principles  and  maxims  of  the  law.  It  is  founded  upon 
reason,  is  the  perfection  of  reason,  acquired  by  long  study  and 
experience,  and  refined  by  learned  men  in  all  ages.”*  Itmust 
be  confessed,  my  Lord  Coke  did  not  tie  himself  down  by  too 
precise  a  definition.  Such  phrases  are  sooner  made  than  com¬ 
prehended,  in  which  the  teacher  has  the  advantage  of  the  learner. 
Blackstone  says,  “  with  regard  to  the  aborigines  of  our  Island, 
the  Britons,  we  have  so  little  handed  down  to  us  with  certainty, 
that  our  inquiries  must  be  fruitless  and  defective.  However, 
from  Caesar’s  account  of  the  ancient  Druids  in  Gaul,  in  whom 
centered  all  the  wisdom  of  the  western  parts,  and  who  were 
sent  over  to  Britain  (that  is,  to  the  Island  of  Mona  or  Anglesea) 
to  be  instructed,  we  may  collect  afew  points  which  bear  a  great 
affinity  to  some  of  the  modern  doctrines  of  our  English  law ; 
particularly  the  very  notion  itself  of  an  oral,  unwritten  lawT,  de¬ 
livered  down  from  age  to  age  by  custom  and  tradition  merely, 
seems  derived  from  the  practice  of  the  Druids,  who  never  com¬ 
mitted  any  of  their  instructions  to  writing,  possibly  for  want  of 
letters.  Since  it  is  remarkable,  that,  in  all  the  antiquities,  un¬ 
questionably  British,  which  the  industry  of  the  moderns  has 
discovered,  there  is  not,  in  any  of  them,  the  least  trace  of  any 
character  or  letter  to  be  found, ”f 

Thus  was  this  divine  system  delivered  down  bv  the  Druids, 
who,  after  possessing  all  the  learning  of  the  western  parts, 
were  sent  to  perfect  their  studies  in  Mona,  and  there  became 
so  learned  that  they  could  neither  read  nor  write! 

After  touching  upon  other  wise  practices  of  theirs,  such  as 
burning  their  women  for  petty  treason,  our  author  continues: 
u  The  great  variety  of  nations  that  successively  broke  in  upon 
and  destroyed  both  the  British  inhabitants  and  constitution, 
the  Romans,  the  Piets,  and  after  them  the  various  clans  of 
Saxons  and  Danes,  must  necessarily  have  caused  great  confu¬ 
sion  and  uncertainty  in  the  laws  and  antiquities  of  the  king¬ 
dom,  as  they  were  very  soon  blended  and  incorporated  together? 

*  Co.  Lit.  97.  142.  +  4  Com.  408. 
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and  therefore,  we  may  suppose  mutually  communicated  to 
each  other  their  respective  usages,  so  that  it  is  impossible  to 
trace,  with  any  degree  of  accuracy,  when  the  several  muta¬ 
tions  of  the  common  law  were  made,  or  what  was  the  original 
of  those  several  customs  we  at  present  use,  by  any  chemical  re¬ 
solution  of  them  to  their  first  and  component  principles.  We 
can  seldom  pronounce  that  this  custom  was  derived  from  the 
Britons  ;  that  was  left  behind  by  the  Romans  ;  this  was  a  ne¬ 
cessary  precaution  against  the  Piets;  that  v  as  introduced  by 
the  Saxons,  discontinued  by  the  Danes,  hut  afterwards  restored 
by  the  Normans. 

«A  further  reason  may  be  also  given  for  the  variety,  and  of 
coursj^  the  uncertain  original  of  our  ancient  established  cus¬ 
toms,  even  after  the  Saxon  government  was  firmly  established 
in  this  island,  viz.  the  sub-division  of  the  kingdom  into  a  hep¬ 
tarchy,  consisting  of  seven  independent  kingdoms,  peopled  and 
governed  by  different  clans  and  colonies.  This  must 'necessa¬ 
rily  create  an  infinite  vaiiety  of  laws,  though  all  the  colonies 
of  Jutes,  Angles,  Saxons,  and  the  like,  originally  sprang  from 
the  same  mother  country,  the  great,  northern  hive,  which  pour¬ 
ed  forth  its  warlike  progeny,  and  swarmed  over  Europe  in  the 

sixth  and  seventh  century.”* 

•> 

Nowhere  is  from  the  pen  of  the  most  passionate  and  eloquent 
eulogist,  who  had  a  professor’s  chair  and  a  salary  for  praising 
the  common  law,  an  account  of  the  true  ancestry  of  this  divine 
system.  Al!  I  can  say  of  it  is  this,  that' the  same  panegyric 
will  apply  totidem  verbis  to  the  institutions  of  our  red  brethren, 
the  Iroquois.  The  league  of  the  five  nations  is  similar  to  that 
of  the  heptarchy.  Blackstone  here  tells  us  that  the  Saxon  hep¬ 
tarchy  was  composed  of  Jutes,  Saxons.  Anglo-Saxons,  and  the 
„  like  ;  all  sprung  from  the  great  northern  hive,  that  poured  forth 
its  warlike  progeny.  The  historian  of  the  five  nations-)*  tells 
us,  that  they  consisted  of  so  many  tribes,  or  nations,  joined  to¬ 
gether  by  a  league  or  confederacy,  like  the  United  Provinces, 
and  without  any  superiority  the  one  over  the  other.  This 
union,  he  adds,  has  continued  so  long  that  the  Christians  know 
nothing  of  the  original  of  it :  the  people  in  it  are  known  by  the 
English  under  the  names  of  Mohawks,  Oneidas,  Onondagocs, 
Cayugas,  and  Senckas.  Here,  then,  is  an  ancestry  fairly 

*  4  Corn.  410.  f  The  Hon.  Catlwa!luilet>  Coklen,  p.  1. 
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worth  that  of  the  great  northern  hive.  The  one  had  their 
Michell-Synoth,  or  Wi  ten  a- Gemot ;  the  other,  their  sachems  and 
counsels,  of  whom  the  historian  thus  speaks: 

“  Their  great  men,  both  sachems  and  captains,  are  generally 
poorer  than  the  people  :  for  they  affect  to  give  away  and  distri- 
bute  all  the  presents  or  plunder  they  get  in  their  treaties  or 
war,  so  as  to  leave  nothing  to  themselves.  There  is  not  a  man 
in  the  ministry  of  the  five  nations  who  has  gained  his  office 
otherwise  than  by  merit;  there  is  not  the  least  salary  or  any 
sort  of  profit  annexed  to  any  office  to  tempt  the  covetous  or 
sordid.  Here  we  see  the  natural  origin  of  all  power  and  au¬ 
thority  amongst  a  free  people.”* 

“The  five  nations  think  themselves,  by  nature,  superior  to  the 
rest  of  mankind,  and  call  themselves  Ongue  honwee.” 

Ongue  honwee  then  say  I,  and  away  with  your  old  barons, 
kings,  monks,  and  druids,  your  Michell-Synoth,  and  your 
Witena-Gemot.  If  we  look  to  antiquity,  the  red  men  have  it. 
If  we  regard  duration,  they  have  it  still  more  ;  for  the  Piets  and 
the  Britons  have  long  ceased  to  die  themselves  sky-blue.  The 
Indian  paints  himself  for  war  even  to  this  day.  The  one  scalps 
the  enemies  of  his  tribe ;  the  others  burned  their  ow  n  women. 
The  Saxons  conveyed  their  lands  bv  sod  and  twig  ;  theTuska- 
roras  bv  the  more  elegant  svmbols  of  beaver  and  a  belt. 

When  Christianity  found  its  way  among  the  descendants  of 
the  northern  hive,  some  little  learning  w  as  introduced,  but  lit¬ 
tle  it  must  have  been,  w  hen  the  bare  w  riting  of  a  man’s  name 
would  save  him  from  the  gallows.  That  was  the  venerable 
privilege  of  their  clergymen.  He  w  ho  could  read  in  a  book, 
needed  neither  clerical  gow  n  nor  shorn  crown,  for  it  w  as  pre¬ 
sumed  one  so  qualified  could  be  nothing  but  a  priest f 

Under  this  divine  system,  then,  the  commandment  of  God, 
thou  shalt  not  kill,”  stood  thus  amended:  thou  shalt  do  no  mur¬ 
der,  unless  thou  beest  a  clergy  1.  an. 

How  does  this  adapt  itself  to  our  sentiments  of  religion  ?  How 
would  our  clergy,  w  hose  only  immunity  is  the  purity  of  their 
lives,  spurn  at  such  a  privilege  ? 

A  statute,  comparatively  old,  says,  “  no  person  which  shall 
be  found  guilty  of  petty  treason,  wilful  murder,  robbing  of 


♦  The  Hon.  Gadwallader  Colden,  p.  2.  f  Hale’s  P.  C.  v.  2.  p.  523t,  &c. 
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churches,  wilful  burning,  &c.  shall  have  his  clergy,  unless  he 
be  of  the  orders  of  subdeacon,  or  above.”^  How  do  our  purer 
notions  of  religion  tally  with  this  monstrous  distinction,  that  the 
higher  the  spiritual  charge,  the  greater  the  impunity  for  crime  ? 

A  Jew  or  a  Turk  had  not  clergy,  but  a  Greek  or  an  alien 
had.f 

A  bastard  or  a  blind  man  might  have  it,  if  he  could  speak 
Latin  congruously. 

A  nun,  being  within  the  immunitas  ecclesise ,  had  it. 

But  a  wife  had  it  not;  and,  therefore,  if  she  committed 
manslaughter  with  her  husband,  he  was  privileged,  but  not 
she  4  Nuns  alone,  of  all  the  fair  sex,  were  privileged  to  kill 
men,  or,  in  other  words,  were  within  the  church’s  immunity  ; 
no  other  ladies  could,  by  any  intendment  of  law,  be  taken  for 
clergymen. 

Cicero  wondered  how  two  soothsayers  could  look  each  other 

%/ 

in  the  face:  the  two  learned  expounders  of  the  common  law 
opposed  to  us,  cannot  do  so  without  laughing. 

When  Blackstone  employs  his  elegant  pen  to  whiten  sepul¬ 
chres,  and  varnish  such  incongruities,  it  is  like  the  Knight  of 
La  Mancha  extolling  the  beauty  and  graces  of  his  broad  back’d 
mistress  winnowing  her  wheat,  or  riding  upon  her  ass. 

There  was  once  an  hypochondriac  who  fancied  he  w  as  preg¬ 
nant  with  something  that  would  astonish  all  posterity.  In  vain 
his  best  friends  remonstrated  with  him ;  their  expostulations 
only  irritated  and  aggravated  his  malady;  but  his  skilful 
physician  judged  it  wiser  to  comply  with  his  humor ;  and, 
having  chanced  to  find  a  hedgehog,  presented  it  to  the  patient 
as  the  fruit  of  his  travail.  He  pressed  the  urchin  with  trans¬ 
port  to  his  bosom,  and  felt  that  it  was  prickly  :  he  kissed  it, 
and  found  its  jogs :  lie  looked  at  it,  and  acknowledged  that  it 
had  some  rough  and  uncouth  features  ;  but  he  loved  it,  because 
it  was  his  own,  and  his  fond  p:ayer  was,  sweet  babe,  may  you 
live  for  ever — esto  perpetua. 

The  enemies  of  the  common  law,  says  the  Recorder  of  Phi¬ 
ladelphia,  when  they  attack  the  common  law,  single  out  some 
detached  branch  of  it,  and  declare  it  absurd  and  unintelligible, 

*  23  Hen.  VIII.  cited  II  Co.  Rep.  29.  b.  30.  a. 
f  Hale’s  P.  C.  v.  2.  p.  393.  *  Hale’s  P.  C.  46. 
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without  understanding  it.  If  this  be  so,  I  think  it  is  not  the 
worst  generalship ;  all  enemies  attack  each  other  in  the  weakest 
part  of  their  lines.  I  do  not  profess  to  attack  the  common  law, 
though  I  have  no  superstitious  reverence  for  it,  and  think  there 
are  other  systems  as  good  :  hut,  since  it  is  the  common  law 
which  is  set  on  to  trample  down  my  clients,  I  have  resolved  to 
take  the  hull  by  the  horns.  It  is  said  that  no  man  who  does  not 
understand  the  whole  of  it,  is  fit  to  judge  of  any  part  of  it.  If 
that  he  so,  I  think  it  will  have  its  priv  ilege  of  clergy ;  for  there 
lives  not  a  judge  upon  earth  who  is  entitled  to  cognizance  of  it. 
Lord  Coke,  who  inked  more  paper  with  it,  and  bestowed  more 
time  and  study  upon  it,  than  perhaps  any  other,  exclaims,  that 
ever  with  increase  of  knowledge  cometh  increase  of  doubt.  He 
also  says,  that  in  its  fictions  consist  all  its  equity.  He  that  is 
to  judge  of  it,  then,  must  not  increase  his  learning :  for  that 
would  increase  his  doubts,  and  render  him,  as  it  were,  a  Doctor 
Dubitantium .  And  he  must  addict  himself  to  fiction  to  compre¬ 
hend  its  equity.  When  he  has  done  this,  he  will  have  the  qualifi¬ 
cations  that  belong  to  knave  and  fool. 

Let  us  examine  it  in  its  most  essential  parts,  and  what  is  it  ? 
Whatever  could  have  been  the  wisdom  of  that  law,  which  de¬ 
cided  upon  the  life  and  death  of  man  by  blasphemous  appeals 
to  miracles  ;  by  fire  and  water  ordeal ;  by  the  choak  bread  and 
the  holy  cross  ?  and  which  decided  upon  property  by  venal 
champions;  by  thumps  of  sand  bags,  and  the  cry  of  craven? 
How  does  this  accord  with  our  principles  and  institutions, 
which  do  not  admit  of  fighting  cocks  for  money,  much  less  men  ? 

Why  did  our  constitution  repeal  the  English  statutes,  and 
declare  that  nothing  of  the  common  law,  repugnant  to  that 
constitution,  should  remain,  if  antiquated  barbarities  were  still 
to  be  revived  and  visited  upon  us  ;  and  if  we  are  not  to  be 
allowed  even  to  inquire  whether  they  are  attacks  upon  our 
rights  or  not  ?  We  should  then  be  worse  off  than  the  English 
people  are :  for  many  of  the  old  common  law  doctrines  are 
.  abrogated  by  English  statutes,  but  in  which  the  colonies  were 
never  named,  and  with  which  the  colonial  legislators  never 
meddled,  not  supposing  them  to  have  had  force  of  law  on  this 
side  the  Atlantic.  Our  case  would  be  singular  on  the  earth. 
Our  judges  might  then  unlearn  all  they  had  studied  of  national 
or  congenial  institutions,  to  make  themselves  proficient  in 
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Mercian  lage  and  Dane  lage.  They  might  study  more  majo- 
rum  in  hollow  trees  and  caverns,  till  they  forgot  to  read  or 
write,  and  became  Druids  at  common  law. 

When  is  it  that  we  shall  cease  to  invoke  the  spirits  of  depart¬ 
ed  fools  ?  When  is  it  that,  in  search  of  a  rule  for  our  conduct, 
we  shall  no  longer  be  bandied  from  Coke  to  Croke,  from 
Plowden  to  the  Year  Books,  from  thence  to  the  Dome  Books, 
from  ignotum  to  ignoiius ,  in  the  inverse  ratio  of  philosophy  and 
reason  ;  still,  at  the  end  of  every  weary  excursion,  arriving  at 
some  barren  source  of  grammatical  pedantry  and  quibble? 

How  long  shall  this  superstitious  idolatry  endure  ?  Whert 
shall  we  be  ashamed  to  gild  and  varnish  this  arbitrary  gather¬ 
ing  of  riddles,  paradoxes,  and  conundrums,  with  the  titles  of 
wisdom  and  divinity  ?  When  shall  we  strike  from  the  feet  of 
our  young  and  panting  eagle  these  sordid  couplets,  that  chain 
him  to  the  earth,  and  let  him  soar,  like  the  true  bird  of  Jove, 
to  the  lofty  and  etherial  regions,  where  destiny  and  nature 
beckon  him  ? 

Those  who  framed  the  constitution  under  w  hich  we  live,  did 
not  abolish  all  the  common  law ;  and  they  did  right,  because 
in  that,  as  in  other  systems,  there  is  always  something  to 
approve,  and  use  had  sanctioned  it.  They  did  not  pursue  it 
through  all  its  complex  details,  for  that  wrnuld  have  been  end¬ 
less  and  impossible  :  but  they  abolished  all  the  English  statutes, 
and,  by  a  general  clause,  abrogated  all  of  the  common  law  that 
should  prove  in  contrariety  w  ith  the  constitution  they  establish¬ 
ed.  In  Philadelphia,  the  Recorder  says,  you  shall  not  even 
inquire  whether  the  act  in  judgment  is,  or  is  not,  an  attack  upon 
the  rights  of  man.  But  the  constitution  of  this  State  is  founded 
on  the  equal  rights  of  men;  and  whatever  is  an  attack  upon 
those  rights  is  contrary  to  the  constitution.  Whether  it  is,  or 
is  not,  an  attack  upon  the  rights  of  man,  is,  therefore,  more 
fitting  to  be  inquired  into,  than  whether  or  not  it  is  conformable 
to  the  usages  of  Piets,  Romans,  Britons,  Danes,  Jutes, 
Angles,  Saxons,  Normans,  or  other  barbarians,  who  lived  in 
the  night  of  human  intelligence — Away  with  all  such  notions. 
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Mr .  Sampson’s  Letter  to  Charles  Watts,  Esq.  New  Orleans : 
written  in  Georgetown ,  District  of  Columbia . 

Dear  Sir  :  I  received  yours  of  February  1st,  and  am  much 
gratified  by  your  remembrance  of  me.  I  should  have  thanked 
you  long  before  this  for  your  comparative  view  of  the  written 
law  of  your  State  and  the  common  law  as  you  studied  and 
practised  it  in  your  native  State  of  New  York ;  but  the  sickness 
that  prevailed  in  my  family  then,  and  the  domestic  occurrences 
since,  must  plead  my  excuse.  I  can  assure  you,  your  letters 
were  read  with  great  interest,  and  have  done  you  much  credit. 
There  is,  indeed,  a  very  liberal  spirit  at  present  in  the  enlight¬ 
ened  part  of  our  profession.  Besides  the  letters  which  have 
been  frankly  dedicated  to  the  public,  I  have  been  honored  with  a 
great  number  of  private  communications  touching  the  opinions 
I  hazarded  in  that  Historical  Discourse  which  introduced  me 
to  such  valuable  correspondents,  and  to  you  amongst  the  rest. 
Although  they  do  not  all  agree  with  me,  nor  with  each  other, 
upon  the  point  of  a  written  code  ;  yet  there  is  no  one  topic  upon 
which,  w  ere  I  at  liberty  to  cite  their  private  letters,  I  w  ould 
not  stand  confirmed  by  some  men  of  authority,  if  name  and 
character  can  be  authority.  I  wish  these  distinguished  men 
could  be  brought  to  confer  together,  and  to  know  each  other’s 
minds  :  I  should  like  to  be  present,  though  a  silent  hearer,  at 
such  a  conference.  As  my  own  sentiments  are  the  result  of 
more  than  thirty  years  study,  observation,  and  reflection,  w  ith- 
out  any  selfish  view  or  pride  of  opinion  that  I  am  conscious  of, 

I  am  convinced  that  nothing  is  wanting  but  fair  discussion  to 
bring  every  reasonable  mind  to  the  same  general  conclusions. 
There  is,  indeed,  a  prudent  fear  of  innovation,  and  an  appre  ¬ 
hension  that  the  work  of  reformation  might  fall  into  rash  and 
unskilful,  perhaps  dishonest  and  unworthy,  hands,  which  de¬ 
ters  some  of  the  best  men  from  openly  countenancing  what  they 
would  otherwise  approve,  and  committing  themselves  too  far 
upon  an  untried  experiment.  And,  although  I  respect  this  for¬ 
bearance  and  caution  when  founded  on  such  good  motives  ;  yet, 
as  we  know  that  every  reform,  even  those  in  our  jurisprudence 
from  w  hich  wT'e  derive  the  most  acknowledged  benefits,  has  had 
to  encounter  and  overcome  like  scruples,  there  is  more  need  to 
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persevere,  till  the  subject  becomes  more  familiar,  and  the  ima¬ 
ginary  dangers  and  over-cautious  scruples  shall  cease  their 
influence. 

That  our  jurisprudence  is  more  or  less  defective,  no  reason¬ 
able  person  now  contends.  That  its  origin  was  inauspicious, 
Blackstone  has  shown  in  words  too  true  and  memorable  to  be 
denied  or  forgotten.  It  is  that  Norman  jurisprudence  which 
took  possession  of  the  King’s  Courts,  where  every  cause  was 
drawn  in  an  sera  of  refinement  and  subtilty  ;  when  the  North¬ 
ern  conquerors  of  Europe  were  emerging  from  the  grossest 
ignorance  of  literature ;  when  those  who  had  leisure  to  culti¬ 
vate  it  (the  rest  being  soldiers  and  peasants)  were  cloistered 
in  monasteries,  and  whose  only  rudiments  of  science  were 
the  Arabian  commentaries  upon  the  philosophy  of  Aristotle, 
translated  into  barbarous  Latin,  who  frittered  both  law  and 
divinity  into  logical  distinctions  and  metaphysical  subtilties, 
with  a  skill  so  amazingly  artificial,  that  the  law  which  was  in¬ 
tended  for  universal  reception  became  a  science  of  the  greatest 
intricacy,  especially  when  blended  with  the  refinements  engraft¬ 
ed  upon  feudal  property  by  the  Norman  practitioners,  who 
transmitted  their  finesses  to  their  posterity  so  interwoven  with 
their  judicial  polity,  that  they  cannot  be  taken  out  without  in¬ 
jury  to  the  whole,  vnor  the  troublesome  excrescences  pared  off, 
without  leaving  scars  both  deep  and  visible,  and  resorting  to 
unaccountable  circuities.  Certainly,  after  this,  it  is  little 
short  of  phrenzy  to  be  crying  out  for  the  beauty,  glory,  and 
sanctity  of  the  birthright  transmitted  to  us  from  our  ancestors : 
we  should  congratulate  ourselves  that  so  much  had  been  done 
to  overcome  the  monster  ;  that  so  many  of  these  finesses  had 
been  unravelled,  ami  so  many  excrescences  pared  away  with  no 
deeper  or  more  visible  scars  ;  and  proceed  to  complete  the 
vet  unfinished  task.  But  I  fear  there  is  still  some  remnant  of 
those  Norman  practitioners,  who,  without  Aristotle’s  philoso¬ 
phy,  or  any  philosophy,  or  logic,  or  Latin,  of  any  kind,  can 
weave  webs  as  intricate  as  their  predecessors,  with  this  dif¬ 
ference,  that  they  are  not  hid  in  cloisters  from  the  public  eye, 
nor  arc  the  rest  of  the  community  such  ignorant  soldiers  or 
unlettered  peasants.  But  happily  there  are  other  practitioners, 
and,  I  trust,  the  greater  number,  more  enlightened  and  unso¬ 
phisticated,  w  hose  ambition  is  in  the  honor  and  dignity  of  their 
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profession  ;  who  cultivate  it  as  a  field  for  the  exercise  of  the 
noblest  faculties  of  the  mind,  and  the  most  generous  virtues  of 
the  heart,  and  grieve  that  it  should  be  debased  by  fiction  and 
absurdity  ;  and  who  would  rather  seek  for  fame  and  fortune  in 
its  elevation,  than  its  abuses. 

But,  if  it  be  asked  where  this  would  lead  ;  and  whether  the 
lawyers  are  to  become  knights  errant,  or  saints  ;  whether  they 
only  are  to  reform  and  to  rise  above  the  standard  of  humanity; 
whether  they  are  not  as  good  citizens,  and  as  observant  of 
their  public  and  private  duties  as  any  other  class ;  whether 
the  litigious  client,  who  w ill  not  pardon  in  his  lawyer  the 
omission  of  any  advantage  over  his  adversary,  is  to  be  taught 
to  rail  at  what  he  will  not  fail  to  exact  when  his  interest  is 
concerned;  and  whether  lawyers  have  not  in  all  great  struggles 
for  public  rights  against  power  and  oppression,  shown  themselves 
amongst  the  best  friends  to  the  common  w  eal  ?  To  all  this,  I 
have  only  to  say,  that  the  time  is  come  when  they  may  do  them¬ 
selves  honor,  and  acquire  new  credit,  by  promoting  what  the 
public  good  requires,  and  what  w  ill  be  done,  if  not  by  them, 
against  them.  How  far  it  may  diminish  their  gains  or  their 
numbers,  is  not  the  consideration  with  me.  Amicus  Plato  magis 
arnica  veritas.  Let  us  do  good  and  fear  not.  Let  us  make  the 
law  the  handmaid  of  justice,  free  it  from  delay,  uncertainty, 
jargon,  and  mystery,  and  men  will  cheerfully  appeal  *to  it, 
who  now  dread  to  submit  their  differences  to  its  arbitration, 
seeing  how  often  the  cause  outlives  the  parties,  the  judge, 
the  counsel,  the  witnesses,  and  whole  generations.  The  re¬ 
forms  that  add  to  the  general  prosperity  w  ill  increase  that  of 
this,  as  w  ell  as  other  professions,  and  the  gains  of  the  advocate 
will  not  be  the  ruin  of  the  suitor.  Perfect  no  human  system 
ever  can  be ;  but  the  nearer  the  law  is  brought  to  faith  and 
truth,  and  universal  light,  the  higher,  the  wiser,  and  the  hap¬ 
pier  will  its  ministers  become,  and  the  more  they  will  live  in 
the  hearts  of  their  fellow  citizens. 

Of  those  who  have  honored  me  with  their  correspondence  on 
this  subject,  some  are  inclined  to  reform  one  branch,  and  some 
another.  One  thinks  that  we  are  ripe  for  a  commercial  code. 
Another,  that  the  law  of  real  property  should  be  freed  from 
all  recurrences  to  the  feudal  rules  and  still  more  from  the  crafty 
fictions  used  to  evade  their  operation.  Others  think  a  criminal 
SO 
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code  of  most  urgent  necessity,  that  all  men  may  know  to  what 
pains  they  may  he  subjected,  and  with  what  offences  they  may 
be  charged,  and  that  the  great  range  of  arbitrary  sentences 
for  common  law  offences  may  be  narrowed,  and  the  doctrine 
of  indictments  rendered  less  pedantic  and  more  rational.  Others 
would  abolish  the  fulsome  jargon  of  the  special  pleader,  and 
substitute  good  method  and  simplicity,  so  that  our  records  might 
not  remain  as  monuments  of  our  shame. 

Some  would  abrogate  the  crabbed  forms  of  practice  which 
“  entangle  justice  in  their  nets  of  form  others  w  ould  restore 
equity  to  the  bosom  of  the  law,  whence  it  should  never  be  di¬ 
vorced,  and  not  force  the  suitor  to  falsify  the  ancient  boast  of 
the  common  law,  that  there  was  u  no  wrong  without  a  remedy, w 
by  complaining  to  a  single  magistrate  of  wrongs,  for  which 
neither  the  common  law,  nor  any  of  its  courts  nor  judges, 
can,  by  reason  of  its  strict  forms,  give  any  remedy. 

But  there  are  some  who  have  taken  it  upon  trust  that  there 
is  an  exquisite  and  occult  virtue  in  the  common  law,  transcend¬ 
ing  all  human  wisdom,  and  that  it  is  the  only  source  of  truth, 
and  light,  and  beatitude,  and  almost  persuade  themselves  that 
but  for  it,  the  sun  would  not  shine,  nor  the  earth  bring  forth  its 
fruits.  These,  like  other  fanatics,  are  altogether  incurable, 
and  truth  only  heightens  their  distemper.  An  example  of  this 
kind  is  now  before  me. 

You  may  perhaps  have  by  this  time  seen  an  essay,  published 
by  Mr.  Yerplanck,  upon  the  doctrine  of  contracts,  and  an  in¬ 
quiry  how  they  are  affected,  in  law  and  morals,  by  concealment, 
error,  or  inadequacy  of  price.  It  is  not  a  mere  theoretical  or 
speculative  inquiry ;  but  one  growing  out  of  a  real  transaction 
in  your  city.  You  must  know  the  case,  (Laid low  vs.  Organ, 
£  Wheat.  178,)  where  he  who  had  the  news  of  the  peace,  bought 
up  the  tobacco  from  him  who  had  not  yet  heard  it.  The  gigan¬ 
tic  speculations,  and  immense  advantages,  gained  by  such  sup¬ 
pressions  of  truth,  but,  at  the  same  time,  w  ithout  any  false 
pretences  or  representations,  or  using  any  positive  artifice,  had 
excited  public  attention.  Merchants,  and  men  of  business,  began 
to  inquire  into  the  morality  of  the  case,  and  how  far  it  was 
allowable  in  trade  to  take  advantage  of  knowledge,  skill,  or 
chance.  Doubts  were  also  entertained  as  to  the  law,  opinions 
taken,  and  discussions  set  on  foot,  which  led  the  author,  be¬ 
ing,  as  you  know,  a  Representative  in  Congress  from  the 


ON  CODES  AND  COMMON  LAW. 


155 


great  commercial  city  of  New  York,  to  consider  the  question 
and  other  collateral  points  connected  with  it,  and,  generally, 
how  far  the  law  admitted  of  such  advantages,  and  would  sup- 
port  contracts  under  circumstances  of  concealment,  mutual 
error,  inadequacy  of  price,  implied  warranty,  &c.  &c. 

After  showing  how  the  old  English  rule  of  caveat  emptor  had 
been  broken  in  upon  by  equity,  he  maintains  that  the  law  of 
England  and  the  United  States  has  vacillated  between  that  old 
rule  of  caveat  emptor ,  on  the  one  hand,  and  the  equity  and  insur¬ 
ance  law,  founded  upon  equity,  on  the  other  hand ;  so  that,  from 
the  whole  taken  together,  no  general  principle  could  be  deduced. 
He  also  adverts  to  the  old  civil  law  doctrines,  and  those  of  the 
modern  French  law ;  and  observes,  that  the  rigid  morality  they 
require,  and  the  perfect  equality  and  full  equivalent  in  every  sale, 
is  beyond  what  can  be  practically  enforced,  and  requires  so 
many  exceptions  and  modifications  as  to  destroy,  or  sometimes 
contradict,  the  rule  itself :  and,  after  observing  that  the  systems 
of  equity  and  insurance  law  here,  as  in  England,  were  indebted 
to  the  civil  law  for  the  infusion  of  a  spirit  different  from  that 
which  reigned  in  the  old  common  law  of  England,  and  admit¬ 
ting  too  that  it  was  difficult  to  fix,  by  any  standard,  the  degree  of 
equality  in  respect  to  mutual  interest,  and  more  still  as  to  the 
respective  knowledge  of  material  facts  undisclosed,  he  proceeds 
to  the  main  inquiry,  whether  the  various  cases  may  not  after  all 
be  resolved  into  a  few  broad  and  ascertained  principles  of  nature, 
conscience,  and  reason ;  still  distinguishing  between  those  feel¬ 
ings  of  charity  and  benevolence  which  belong  to  the  forum  in¬ 
ternum,  and  that  integrity  of  dealing  which  may  be  enforced  in 
the  exterior  forum. 

He  then  remarks,  that  the  intrinsic  difficulty  of  this  ques¬ 
tion  is  enhanced  by  the  struggles  which  have  been  frequent 
between  tbe  old  precedents  and  those  later  decisions  where 
judges  have  seized  upon  the  occurrence  of  new  circumstances, 
to  bend  tbe  general  law  to  the  special  equity  of  the  case ;  or, 
if  there  existed  no  precedents,  to  overlook  the  analogies  of  their 
own  system,  and  introduce  new  principles  borrow  ed  from  some 
wiser  and  more  politic  legislation.  And  he  instances  bills  of 
exchange,  where  if,  under  the  sanction  of  one  or  two  great 
names,  the  ancient  common  law  had  prevailed  in  the  begin¬ 
ning,  the  negotiation  of  those  instruments  would  have  been  at 
this  day  as  mysterious  and  technical  as  a  deed  of  trusts  and 
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settlements.  Anti  lie  argues  that,  since  the  principles  of  natural 
justice  have  been,  at  least  partially  adopted,  not  only  in  equity, 
but  in  the  law  of  insurance  also,  and  since  they  are  entirely  pre¬ 
valent  in  the  civil  law,  there  is  no  reason  why  they  should  not  be 
adopted  in  the  whole  body  of  the  law  of  contracts.  This  essay 
has  been  much  approved  of  by  learned  and  reflecting  men,  and 
it  was  cited  in  my  hearing  by  very  eminent  counsel  in  a  grave 
argument  before  the  Supreme  Court  of  the  United  States,  and 
the  venerable  Judges  of  that  Court  noted  the  passages  cited,  as 
they  would  of  any  work  from  which  they  might  expect  some¬ 
what  to  aid  them  in  their  judgment.  I  confess  I  was  much 
taken  with  it,  and  thought  it  not  merely  ingenious  but  so¬ 
lid  ;  and,  as  the  author  conftned  himself  to  the  single  in¬ 
quiry  how  far  the  principles  of  good  faith  ought  to  govern 
all  contracts  alike,  and  being  found  practicable  in  some,  might 
he  applied  to  all,  and  had  manifested  no  greater  favor  towards 
the  civil  or  the  French  lawr  than  Lord  Mansfield,  or  Sir  Wil¬ 
liam  Jones,  or  President  Cooper,  or  Mr.  Duponceau,  or  Chan¬ 
cellor  Kent,  or  Justice  Story,  and  other  eminent  jurists,  had 
done  before  him,  you  would  wonder  what  there  was  to  excite 
the  anger  of  any  human  being.  Mr.  Verplanck  did  not  propose 
any  new  code,  nor  the  substitution  of  any  new  system.  He 
admitted  the  difficulty  of  applying  the  civil  law  in  practice  to 
its  full  extent;  spoke  with  becoming  respect  of  the  Judges  of 
the  Supreme  Court,  and  with  due  deference  to  the  illustrious 
man  w  ho  delivered  its  opinion  :  and  I  was  not  a  little  surprised 
to  find,  under  my  hands,  a  pamphlet,  railing  through  fifty  pages, 
at  the  author  and  his  work,  his  school  and  his  clan,  &c.  &c.  as  if 
his  design  had  been,  not  to  introduce  into  the  law  the  principles 
of  faith  and  honesty,  but  to  countenance  fraud  and  cunning. 

This  pamphlet  is  entitled  United  States’  Law  Journal,  and 
announced  as  the  continuation  of  a  work  suspended  in  1823, 
but  carried  on  by  other  proprietors  and  other  editors,  to  whom 
the  subscription  list,  it  seems,  has  been  transferred.  But  it  is 
one  thing,  in  such  a  transaction,  to  assign  a  subscription  list, 
and  anothei  hs  transfer  the  stock  of  talent  and  of  intellect  which 
supported  it :  and,  indeed,  but  for  that  subscription  list,  this 
work  would  bear  no  mark  of  kin  or  affinity  with  the  former 
journal  of  the  same  name,  set  on  foot  by  the  worthy  and  lament¬ 
ed  Haines.  If  the  present  proprietors  could,  instead  of  thus 
aping  of  the  “  immortal  Jove’s  dread  thunder,”  adopt  the  spirit 
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of  their  predecessor,  they  might  recommend  themselves  to  the 
favor  which  he  merited  and  enjoyed  ;  as  it  is,  it  may  be  of  ser¬ 
vice  to  them  to  hold  the  mirror  before  their  eyes,  that  they  may 
read  their  condemnation  in  their  own  uncivil  words. 

Speaking  of  the  work  of  Mr.  Verplanck,  they  say-—"  As  far 
“  as  relates  to  the  law,  we  condemn  it  entirely,  and,  even  as 
“  an  ethical  treatise,  we  think  it  of  no  value.  To  such  of  our 
“  readers  as  have  not  yet  bought  it,  we  would  recommend  to 
“  leave  it  untouched  upon  the  shelves  of  the  booksellers,  and  to 
“  those  who  have  purchased  it,  but  have  not  yet  perused  it,  our 
“  advice  is,  to  let  it  lie  upon  their  tables,  with  the  leaves  uncut.” 

It  is  much  pity  this  interdiction  had  not  been  in  Latin;  it 
would  then  have  been  so  like  a  bull  from  the  Pope. 

“We  hope  that  he  and  his  school  will  hereafter  be  silent, 
"  or,  if  they  go  on  to  worry  the  public  with  their  long  and 
"  wearisome  disputations  upon  the  civil  law  and  the  codes  of 
"  Justinian,  and  the  code  of  Napoleon,  and  the  Prussian  code, 
"  and  the  whole  army  of  codes  and  commentaries,  of  which 
"  they  talk  so  learnedly,  they  will  talk  to  a  deaf  ear.” 

“Let  .them  be  content  to  read  books  that  are  written  for  them, 
"  without  undertaking  to  write  books  for  other  people  to  read.” 
"  We  assure  them  they  w  ill  not  escape  without  harsh  reproof.” 

Speaking  of  those  learned  men,  amongst  whom  I  have  not 
the  vanity  to  rank  myself,  who  have  been  endeavoring  to  com¬ 
municate  to  the  w  orld,  for  the  purest  purposes  of  public  utility, 
the  result  of  their  experience  and  reflection,  they  style  them 
(i  affected  coxcombs,  fops,  visionaries,  and  a  set  of  men  who  are 
“  forever  worrying  us  with  their  tiresome  letters  to  one  another 
“  in  the  Newspapers ,  and  their  long  dull  articles  in  Magazines , 
“  about  the  civil  law  and  codification,”  fyc.  <$*c. 

"  We  will  have  no  mercy  on  their  errors.  They  may  de- 
"  pend  upon  it,  we  will  not  suffer  them. to  go  unmolested.” 

Should  not  their  Godships  be  bound  over  to  keep  the  peace 
and  be  of  good  behaviour,  or  indicted  for  a  conspiracy  at  com¬ 
mon  law,  to  prevent  the  sale  of  Mr.  Verplanck’s  book,  as  the 
rioters  were  that  conspired  against  Macklin’s  Comedy  ?  All 
conspiracies  w  rongfully  ^prejudice  another,  are  misdemeanors 
at  common  law-,  whether  the  intention  is  to  injure  his  property, 
his  person,  or  his  character.* 


*  Hawk.  b.  1,  ch.  72,  s .  2, 
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Speaking  of  the  alleged  deformities  of  the  common  law,  the} 
say,  with  great  elegance — 

44  We  would  not  give  a  fiddlestick  the  more  or  less  for  a  body 
«  of  law,  because  it  recommends  itself  by  its  beauty  to  the  eye 
44  of  the  scholar.” 

And  then  tell  us,  ex  cathedra ,  that  44  the  doctrine  of  contin- 
44  gent  remainders  and  executory  devices  has  no  more  technical 
44  nicety  than  is  necessary  to  the  affairs  of  men,  and  to  provide 
44  for  the  contingencies  of  life.” 

To  show  their  profound  knowledge  of  the  manners  of  our 
fathers,  in  primeval  times,  they  add,  somewhat  whimsically  : 

“The  founders  of  the  common  law  were  men  of  business. 
“  They  never  troubled  their  heads  with  abstract  reasoning  about 
44  morality  and  justice.” 

And,  to  show,  at  once,  their  own  liberality  and  patriotism— 
they  say — 

64  We,  English  and  Americans,  (John  Bulls  that  would  be) 
44  wear  shirts  ;  the  French  wear  ruffles.” 

They  at  once  mark  their  modesty  and  their  great  acquaint¬ 
ance  with  the  subject  upon  which  they  dogmatize,  by  the  fol¬ 
lowing  reasonable  request: 

44  Let  them  lay  before  us  a  series  of  adjudged  cases,  decided 
44  in  the  civil  law ;  a  few  odd  volumes,  if  they  please,  of  civil 
44  law  reports,  that  we  may  see  for  ourselves  how  they  get  on 
44  under  this  rule.  We  would  give  more  for  this  sort  of  infor- 
44  motion  than  for  the  whole  44 discussions  du  code ,”  and  all  the 
44  speculations  of  Pomponius  and  Hortensius,  and  all  the  rea- 
44  soilings  of  Caius  and  Papinian,  and  Ulpian,  and  Paul,  and 
44  Tribonian ;  in  short,  for  all  that  ever  has  been  said  or  sung 
44  upon  the  subject  in  all  the  books  of  the  civil  law,  from  the 
44  promulgation  of  the  XII.  tables  down  to  this  day.” 

And  to  show  how  much  wiser  they  are  than  all  the  Judges 
of  England  or  America  united,  they  will  consent  to  no  modern 
improvements,  but  recommend  the  revival  of  such  actions,  as, 
by  the  experience  of  their  utter  impracticability,  have  been 
long  obsolete  and  exploded,  and  thus  they  declare  themselves: 

44  Real  actions  might  be  revived  with  advantage  in  this  prints 
44  ing  and  publishing  and  reading  age ;  this  age  of  cheap  and 
44  rapid  travelling ;  of  steam  boats  and  stage  coaches,  canals 
44  and  turnpikes  and  railways,  their  object  being  to  give  notice 
44  to  all  the  world.  And  yet,  after  all,”  they  conclude,  44  the 
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•’<  old  method  was,  perhaps,  as  good  :  for  even  mails  and  news¬ 
papers  do  not  always  inform  us,”  &c. 

They  first  denounce  Mr.  Johnson  for  his  reports  of  the  deci¬ 
sions  of  their  Supreme  Court,  and  then  Mr.  Cowan,  as  a  still 
greater  grievance  than  Mr.  Johnson.  Then,  ‘‘raising  their 
voices”  still  higher,  they  cry  out  against  the  Judges,  past  and 
present,  of  that  Court,  in  these  becoming  terms: 

“  We  deem  it  a  duty  which  we  owe  to  our  propessio^,  and 
ii  to  the  cause  of  jurisprudence,  to  lift  up  our  voice  and  reprobate 
“  this  train  of  decision :  to  cry  aloud  and  spare  not,  whenever 

we  have  an  opportunity!” 

And,  to  give  a  high  impression  of  their  knowledge  and  re¬ 
search  of  constitutional  history,  they  give  the  world  to  under¬ 
stand — “  That  the  divisions  of  the  British  Parliament  into  two 
“  Houses  of  Lords  and  Commons,  was  owing  to  the  accidental 
“  circumstance,  that  one  room  was  not  large  enough  to  contain 
**  the  whole  assembly.” 

However  mortifying  it  may  he  to  our  pride  to  see  such  com¬ 
positions  go  forth  under  the  pompous  titles  of  United  States 
Law  Journal,  which  must  give,  if  they  should  make  their  way 
abroad,  but  an  unfavorable  opinion  of  our  literary  attainments, 
or  our  manners,  yet,  at  home,  they  are  not  without  their  use. 
They  accredit  the  good  cause  to  which  they  are  so  venomously 
opposed,  and  hereafter  will  serve  as  trophies  of  the  victory  of 
reason  over  the  monster  superstition,  by  showing,  what  other¬ 
wise  might  not  be  credited,  of  the  age  and  country  we  live  in, 
how  hardly  that  victory  was  won,  and  how  much  was  due  to 
those  who  had  the  courage  first  to  take  the  field  under  the  ban¬ 
ners  of  reason  and  truth.  In  the  mean  time,  the  principle  of 
written  law  s  is  every  where  establishing  itself  more  and  more 
firmly.  In  the  Kingdom  of  the  Netherlands  they  are  at  work 
upon  the  Civil  Code,  making  such  modifications  as  to  suit  it 
more  entirely  to  their  own  purposes.  They  proceed  in  their 
amendments,  as  you  did  with  your  first  code,  article  by  arti¬ 
cle.  There  is  a  commission  at  work  in  France,  to  abrogate, 
if  I  have  understood  it  rightly,  the  laws  and  edicts  prior  to  the 
completion  of  the  code.  I  think  I  have  seen  it  in  some  of  the 
Memoirs  of  St.  Helena,  that  Napoleon  declared  it  was  his  firm 
purpose  to  do  so,  but  that  he  was  opposed  by  the  lawyers,  and 
gave  it  up  for  fear  that  they  w  ould  raise  difficulties  in  the  prac¬ 
tice  and  administration,  if  he  thwarted  them  too  much,  from 
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pride  of  professional  opinion.  In  Pennsylvania  there  is  a  com¬ 
mittee  to  make  a  penal  code.  And  in  New  York,  I  find  that 
a  committee  of  revisors  of  the  Statute  Law  have  made  a 
report,  in  which,  though  they  measure  their  expressions,  yet 
they  say  enough  to  show  that  they  are  pressed  forward  by  the 
public  voice  beyond  what  their  powers  will  warrant.  And  it 
is  easy  to  perceive,  that  the  mere  classing  or  abridging  of  the 
statutes  alone,  leaving  what  is  called  the  Common  Law  un¬ 
touched,  is  not  what  the  people  want,  or  will  be  satisfied  with. 
They  will  have  an  entire  and  complete  digest  of  the  whole  body 
of  the  law,  as  recommended  by  Governor  Clinton,  because 
they  know  it  is  necessary  to  their  own  well-being.  With  re¬ 
spect  to  France  and  Holland,  we  are  yet  too  much  in  the  dark 
to  know  how  far  to  censure  or  applaud  the  alterations  they  are 
making  ;  how  far  they  are  political ;  and  in  what  sense,,  or  to 
what  end.  How7  far  the  example  is  to  be  followed  or  shunned. 
We  must  act  independently  and  by  our  ow  n  judgment.  W  ith  re¬ 
spect  to  the  standing  argument  against  innovation,  what  can 
be  said  after  that  instructive  and  amusing  article  in  the  Edin¬ 
burgh  Review*  of  last  August,  upon  Mr.  Bentham’s  Book  of 
Fallacies  ? 

I  have  received  Judge  Workman’s  report,  and  honor  him  for 
it.  I  see  he  notices  the  acrimony  w  ith  which  the  old  prejudices 
are  maintained.  I  do  not  know  how  it  may  he  in  countries 
w7here  the  old  English  system  never  prevailed,  hut  the  passion^ 
ate  and  blind  affection  which  some  really  and  honestly  enter¬ 
tain  for  the  absurdities  of  that  system,  and  most  of  all  for  what 
is  most  incomprehensible,  has  often  astonished  me.  It  is  really 
a  malady  of  the  understanding,  and  it  would  be  well  worth 
knowing  where  the  seat  of  it  is — in  the  heart,  the  liver,  or 
the  brain:  and  where  such  antipathies  are  engendered,  and 
by  what  inscrutable  process  they  work  upon  the  nervous 
system,  and  force  the  bile  up  into  the  sensorial  extremities, 
producing  intumescence  and  inflammation  in  those  regions, 
and  a  violence  of  action  much  resembling  in  its  diagnostics  and 
external  symptoms,  the  disease  called  the  tic  douleureux.  Here 
would  be  a  fine  subject,  if  there  were  any  enterprizing  physi¬ 
ologist,  such  as  Vic  d’Jlzir,  for  instance,  to  stand  ready  for 
dissection  when  the  writer  of  the  United  States  Law  Journal 
shall  fall  into  his  hands,  which  cannot  be  long,  as  he  will 
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doubtless  go  off  in  an  apoplexy  in  some  of  these  violent  pa¬ 
roxysms  of  crying  anger. 

I  wish  you  could  see  the  83d  page  of  this  pamphlet,  which 
lies  now  open  before  me.  Never  was  any  thing  so  like  the 
picture  which  the  incomparable  Shakspeare  has  given  of  this 
distempered  passion  of  vanity  and  self-conceit,  in  the  character 
of  his  Malvolio.  I  should  have  made  id  ore  merry  with  their 
folly,  but  that  I  find,  by  their  own  advertisement,  that  they  are 
struggling  with  difficulties ;  and,  indeed,  the  droll  way  that 
their  little  number  five  comes  sidling  into  the  world,  so  like  a 
case  of  cross  parturition,  would  be  subject  of  laughter,  if  it 
'was  not  against  my  principles,  as  I  am  sure  it  is  against  yours, 
to  laugh  at  those  to  whom  both  fortune  and  nature  have  been 
so  unkind  as  here  it  appears. 

I  fear  you  will  find  this  letter  long  and  wearisome,  and  shall 
say  no  more  than  that  I  remain, 

With  friendship  and  esteem, 

Yours,  very  sincerely, 

WILLIAM  SAMPSON. 

The  paragraph  alluded  to  in  the  above  letter  of  Mr.  Sampson 
is  as  follows  : 

*  We  say,  therefore,  let  their  votaries  and  admirers  confine  themselves  to 
their  own  favorite  pursuits;  or  if,  by  way  of  variety,  or  because  they  happen 
to  have  studied  law  in  their  youth,  they  think  proper  now  and  then  to  make 
aii  excursion  into  the  severer  regions  of  jurisprudence,  let  them  be  content 
with  reading  the  books  which  other  people  have  written,  instead  of  under¬ 
taking  to  write  books  for  other  people  to  read.  Law  is  a  subject,  in  which 
they  are  not,  and  cannot  be,  sufficiently  at  home  to  write  about  it;  and 
though,  when  we  find  them  attempting  it,  if  they  are  lawyers  by  profession, 
as  well  as  men  of  literature  and  connoisseurs,  we  shall  not  exactly  say  to  them 
that  they  are  meddling  with  that  in  which  they  have  no  right  to  interfere,  yet 
we  shall  have  no  mercy  on  their  errors.  Let  them  not  undertake  to  find 
fault,  unless  they  have  good  reason ;  for,  they  may  depend  upon  it,  we  shall 
not  allow  them  to  do  it  unmolested.  We  assure  them  they  will  not  escape1 
without  harsh  reproof,  no  more  than  we  should  escape  it  from  them  if  we 
should  unluckily  take  it  into  our  heads  to  write  a  book  on  Architecture  or  the 
Italian  Opera,  or  to  criticise  and  condemn  the  works  of  Raphael  or  Michael  An¬ 
gelo,  or  Peter  Paul  Rubens.  With  our  want  of  skill  and  experience,  we  might 
perhaps  contemplate  the  works  of  those  great  masters  with  the  most  complete 
indifference,  and  our  untaught  and  unpractised  ears  might  prefer  the  simple 
melody  and  the  touching  pathos  of  a  Scottish  ballad,  or  the  inspiring  liveli¬ 
ness  of  a  cotillion  or  a  reek  to  the  most  elaborate  aftd  intricate  compositions 
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of  Handel,  or  Mozart,  or  Winter,  or  Bethoven,  or  Rocini — to  all  the  cliorusses 
and  cantatas,  and  oratorios  and  overtures,  and  bravuras  and  battle  pieces  of 
the  whole  German  and  Italian  schools.  But  Mr.  Verplanck  would  no  doubt 
think  this  very  absurd.  He  would  exclaim  against  it  as  absolute  ignorance 
and  barbarism,  and  feel  no  small  astonishment  that,  with  such  ideas  of  music 
and  painting,  we  should  venture  to  express  any  opinion  at  all  on  those  sub¬ 
jects.  Yet  we  insist  that  it  would  not  be  more  preposterous  in  us,  than  it  is 
in  any  man  to  denounce  th£  common  law,  who  thinks  that  the  lav/  merchant, 
concerning  bills  of  exchange  and  promissory  notes,  is  more  wisely  contrived 
and  better  adapted  to  its  end,  and  more  deserving  commendation,  than  the 
law  of  contingent  remainders  and  executory  devises,  merely  because  it  is 
more  simple  ;  or  who  imagines  it  to  be  the  fault  of  the  law,  that  a  “  deed  of 
trusts  and  settlements”  is  not  as  short  and  intelligible  as  a  bill  of  exchange  or 
a  promissory  note.** 


[The  opinion  of  Judge  Workman,  coming  officially  from  such  high  authority,  and 
shedding  so  much  light  upon  the  subject,  the  compiler  has  requested  it  from 
Mr.  Sampson,  and  made  as  long  an  extract  as  circu  -stances  will  permit.  It  is  with, 
regret  that  he  excludes  any  part.] 

Judge  Workman’s  opinion  on  the  Code  of  Practice ,  delivered  to 
the  Committee  appointed  by  the  honorable  the  House  of  Repre¬ 
sentatives  of  Louisiana ,  to  examine  that  Code ,  and  Report 
what  amendments  it  might  be  proper  to  make  therein . 

Gentlemen  or  tiie  Committee  :  In  compliance  with  the 
request  with  which  you  honored  me  a  few  days  ago,  to  commu- 
municate  to  you  my  opinion  on  the  Code  of  Practice,  I  now 
attend  you  for  that  purpose.  Permit  me  to  offer  a  few  intro¬ 
ductory  remarks. 

The  utility  of  codes  of  law  has  been  long  and  sharply  con¬ 
tested.  In  this  State,  the  old  prejudices  against  them  have 
been  lately  revived,  and  sometimes  with  a  degree  of  acrimony 
which  should  never  embitter  the  investigation  of  truth.  That 
any  lawyer,  in  whatever  system  of  jurisprudence  he  may  have 
been  instructed,  or  in  whatever  forms  of  procedure  he  may  be 
doomed  to  drudge,  should  be  averse  to  the  formation  of  good 
codes  of  law,  seems  extraordinary.  What  is  such  a  code  but 
a  comprehensive  digest,  clearly  arranged,  perspicuously  ex¬ 
pressed,  and  sanctioned  by  legislative  authority  ?  There  is  not 
an  enlightened  nation  of  Christendom  without  codes,  except 
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Great  Britain  and  the  United  States.  And  in  these,  the  want, 
of  them  is,  in  some  measure,  supplied  by  the  excellent  digests, 
commentaries,  and  abridgments,  made  by  learned  jurisconsults. 
In  most  of  the  States  of  the  Union,  digests  of  their  statutes,  at 
least,  are  published  by  order  of  the  local  Governments.  With¬ 
out  these  works,  what  life  would  be  long  enough,  what  memory 
sufficiently  retentive,  for  the  successful  study  and  practice  of 
the  common  law  ?  M  ho  could  read  and  remember  the  myriads 

w 

of  volumes,  through  which  its  principles  and  provisions  lio 
scattered  ?  Examine  the  libraries  of  those  who  are  loudest  in  their 
hostility  to  codes,  and  you  will  find  there  convincing  proofs, 
that  they  are  very  willing  to  avail  themselves  of  that  kind  of 
compilation  which  they  so  much  decry. 

What  are  those  statutes  lately  enacted  by  the  British  Parlia¬ 
ment,  and  so  generally  applauded— the  jury  law  and  the  bank¬ 
rupt  law,  for  instance — by  w  hich  all  the  former  acts  on  those 
subjects  were  consolidated,  corrected,  and  improved,  but  parts 
of  a  code?  Mrould  these  statutes  be  worse  if  each  were  termed 
a  Title ;  if  its  provisions  were  conveniently  distributed  into 
chapters  and  articles,  so  as  to  aid  the  memory  and  facilitate 
reference ;  and  if  the  w  hole  were  written  in  a  clear,  precise, 
neat  style— omitting  the  standing  embellishment  at  the  head  of 
every  section,  “'And  be  it  enacted  by  the  authority  aforesaid,” 
with  all  other  prolixities  and  redundancies  of  Parliamentary 
phraseology  ?  If  those  important  titles  of  law  could  be  so  well 
executed,  might  not  learning,  experience,  talent,  and  industry, 
prepare  in  due  time  a  complete  code  ? 

The  common  lawyer  rejoices  that  he  has  no  code  :  but  he 
should  recollect  that  it  is  to  those  codes  which  he  is  wont  to 
disparage,  that  the  common  law  is  indebted  for  the  auxiliary 
system  which  supplies  its  defects,  corrects  its  errors,  and 
softens  its  rigor;  and  by  which  alone  it  could  be  endured  in 
any  enlightened  or  advanced  state  of  society.  Where,  hut  in 
the  Roman  codes,  has  he  found  those  principles  of  genuine, 
universal  law7 — which,  ill  contradistinction  to  his  own,  he  has 
very  properly  denominated  Equity— by  which  contracts  are 
interpreted  conformably  to  reason  and  justice,  and  relief  is 
afforded  in  the  cases  of  fraud,  error,  gross  lesion,  or  inadequacy 
of  price  ?  Mrhence  has  England  drawn  the  greater  part  of  the 
principles  of  her  commercial  lavv,  so  justly  admired,  hut  from 
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the  same  source,  and  from  the  commercial  codes  and  ordinances 
of  other  nations  ?  If  her  judges  have  been  able  to  administer 
justice  well  without  codes,  it  was  because  others  had  made 
codes,  of  which  they  availed  themselves  liberally. 

But  it  is  objected  that  no  code  can  provide  for  every  case. 
Who,  in  his  senses,  ever  supposed  that  it  could  ?  If  no  work  is 
to  be  performed  which  cannot  be  made  perfect,  what  work  would 
ever  be  attempted  by  any  human  being  ?  Because  we  cannot 
provide  for  all  possible  cases,  shall  we  neglect  to  provide  for 
nine  hundredths  of  the  number  ? — for  the  cases  that  do  occur 
frequently,  and  those  which  have  often  happened  in  states  of 
society  similar  to  our  own,  and  for  which  approved  regulations 
have  been  already  framed  ?  For  every  neglected  case,  provi¬ 
sion  must  be  made  by  the  judiciary  as  it  arises,  and  is  made 
necessarily,  by  ex  post-facl o  determination.  Thus,  what  might 
be  regulated  at  once  by  a  wise  and  provident  legislator,  is  left 
to  be  the  painful  work  of  ages.  Each  new  question  will  be 
agitated  and  discussed  for  years ;  as  it  must  pass  through  the 
different  stages  of  original  and  appellate  jurisdiction  before  it 
can  be  finally  settled  by  the  tribunal  of  the  last  resort.  In  this 
long  process,  what  heavy  expenses,  what  vexatious  delays,  how 
much  protracted  suspense,  and  heart-sickening  anxiety  must 
be  endured,  how  many  suitors  will  be  ruined,  before  a  tolerable 
system  can  be  completed. 

If  the  first  Legislative  Council  of  the  Territory  of  Orleans 
had  formed  a  civil  code,  and  a  code  of  procedure,  only  as  good 
as  the  special  laws,  and  the  outlines  of  the  permanent  laws 
which  they  enacted — laws  by  which  the  jarring,  and  apparent¬ 
ly  irreconcileable  systems  of  common  law  and  civil  law  were 
for  the  first  time  harmoniously  united,  and  our  liberal  juris¬ 
prudence  effectually  established  without  unnecessary  innovation 
and  without  injury  to  existing  rights;  that  Council  would  have 
conferred  a  benefit  on  the  community,  the  value  of  which  it 
would  be  difficult  to  appreciate.  It  w^as  proposed  to  prepare 
such  codes ;  the  proposal  w-as  discussed,  hut  for  reasons  into 
which  it  would  be  now  useless  to  inquire,  it  was  not  adopted. 

If  codes  were  desirable  in  England,  or  the  United  States, 
they  were  still  more  requisite  in  Louisiana,  the  chief  part  of 
whose  laws  could  only  be  found  in  books  written  in  languages 
which  very  few  qf  her  judges,  lawyers,  or  citizens,  under^ 
stood. 
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That  no  legislature  can  provide  for  all  cases,  is  undeniable. 

In  the  improved  conditions  of  society,  and  mure  particularly 
in  commercial  States,  the  transactions  of  men  are  almost  infi¬ 
nitely  combined  and  diversified.  Ignorance,  presumption,  de¬ 
ceit,  an  habitual  propensity,  (sometimes  disinterested,)  for 
crooked  dealing,  render  them  often  so  complicated  and  entan¬ 
gled  as  to  be  apparently  inextricable.  If  all  such  cases  cannot 
be  provided  for  because  they  cannot  be  foreseen,  the  legislator 
may  establish  so  many  just,  general,  and  comprehensive  prin¬ 
ciples  of  jurisprudence,  in  which  the  wisdom  and  experience  of 
three  thousand  years  are  ready  to  assist  him — that  the  enlight¬ 
ened  judge  will  be  enabled  to  decide  those  cases  either  by  some 
of  these  principles  themselves,  or  by  their  corollaries,  or  by 
analogy  :  and  the  legislator  may  in  time  enlarge  and  improve 
his  code  from  the  decisions  of  the  judiciary. 

In  opposition  to  codes,  the  partisans  of  the  common  law 
sometimes  make  use  of  what  may  be  termed  a  swivel  argument. 
When  it  is  urged  that  a  code  is  requisite  to  ascertain  and  fix 
the  law,  they  answer  that  the  law  is  already  well  settled  by 
the  decisions  of  the  learned  judges;  and,  in  the  next  breath, 
when  the  contrariety  of  many  of  these  decrees  is  objected,  they 
reply  that  it  is  the  great  excellence  of  the  common  law  to  be 
pliant  and  flexible — to  adapt  itself  to  all  the  wants  and  circum¬ 
stances  of  society.  Wonderful  system  !  Perfect  because  it  is 

•j  * 

fixed,  and  because  it  is  flexible — Glorious,  because  it  is  certain 
and  uncertain  at  the  same  time. 

Our  civil  codes,  though  too  imperfect  to  he  left  in  their  pre¬ 
sent  state,  are  yet  far  too  good  to  be  relinquished.  To  abandon 
them  altogether,  as  some  propose,  would  be  a  mortifying  con¬ 
fession  that  we  arc  unable  or  unwilling  to  amend  them.  The 
laws  made  for  this  country  during  the  last  twenty  years,  have 
cost  its  inhabitants  upwards  of  seven  hundred  thousand  dollars. 
Surely  they  are  entitled  to  have  a  complete  code  at  last.  Louis¬ 
iana  lias,  on  one. glorious  occasion,  given  a  splendid  example 
to  her  sister  States.  It  is  worthy  of  her  ambition  to  distin¬ 
guish  herself  in  peace  as  well  as  in  war  ;  to  be  equally  eminent 
in  legislation  as  in  arms. 

Our  civil  code,  erroneous  as  it  confessedly  was,  has  never- 
theless  been  of  great  utility.  In  the  country,  it  was  almost  in¬ 
dispensable.  Those  portions  of  it  which  were  copied  from  the 
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Napoleon  code,  were  excellent,  as  far  as  they  went.  I  speak, 
however,  of  the  French  original ;  for  the  English  translation, 
with  few  exceptions,  was  barbarous  in  the  extreme. 

But  a  code  of  procedure  is  at  least  as  requisite  as  a  civil  code. 
Regulations  for  enforcing  the  will  of  the  law,  are  as  important 
as  the  law  itself.  From  them  it  derives  all  its  efficacy  ;  with¬ 
out  them,  it  Would  be  but  a  dead  letter.  Of  what  avail  would 
he  the  rights  which  the  law  may  declare  us  entitled  to,  if  it  did 
not  secure  us  in  the  possession  of  them,  or  enable  us  to  recover 
them  when  withheld  ?  It  is  of  little  consequence  how  just,  how 
wise,  how  liberal  the  principles  of  the  civil  code  may  be,  if  a 
code  of  procedure  do  not  give  them  life  and  vigor.  We  might 
go  further,  and  assert,  that  if  justice  cannot  be  obtained  within 
a  reasonable  time,  (compared  with  the  usual  period  of  the  life 
of  man)  and  at  a  moderate  expense,  and  without  difficulties  be¬ 
yond  what  ordinary  capacity  and  diligence  can  surmount,  it  is 
the  same  thing,  with  respect  to  an  immense  majority  of  the 
People,  as  if  justice  did  not  exist.  This  fact  is  strongly  illus¬ 
trated  by  the  English  system  of  equity  ;  whose  principles, 
emanating  from  the  same  source  as  our  own  civil  law,  are  dis¬ 
tinguished  by  moral  excellence  and  practical  expediency,  while 
its  procedure  is  so  tedious,  complicated,-  and  expensive,  that  no 
one  can  engage  in  an  English  chancery  «uit  without  risking 
the  loss  of  his  fortune,  and  perhaps  his  tranquillity  for  life. 

The  practice  of  the  law  is  every  where  complained  of,  and 
its  rules  are  every  where  less  perfect,  and  more  liable  to  per¬ 
version,  than  the  principles  of  the  general  law\  Legislators 
seldom  designedly  proclaim  false  or  wicked  maxims  of  juris¬ 
prudence — but  many  persons  are  constantly  urged  to  pervert 
the  process  of  the  law,  for  the  purposes  of  avarice,  rapacity, 
or  malice.  Practitioners  of  the  law,  and  ministerial  officers, 
will  often  protract  proceedings  and  multiply  forms,  to  increase 
costs:  the  vindictive  plaintiff  is  intent  on  harassing  his  ad¬ 
versary  ;  the  fraudulent  debtor  on  procrastinating  judgment 
Chicane  is  ever  busy  and  ingenious  in  contriving  stratagems  to 
render  oppressive,  vexatious,  or  illusive,  the  provisions  intend¬ 
ed  for  the  protection  of  innocence  and  honesty,  as  well  as  those 
designed  to  enforce  justice  against  that  large  class,  w  hose  con¬ 
stant  object  seems  to  be  to  acquire  and  retain  other  men’s  pro¬ 
perty — to  live  well  and  idly  at  other  men’s  expense. 
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The  rules  of  pleading  and  procedure  are  more  difficult  to  be 
learnt,  and  arc  much  less  understood  than  any  other  branch  of 
jurisprudence.  The  great  precepts  of  the  law  are  derived 
chiefly  from  leading  principles,  which  cultivated  reason,  with  an 
enlarged  knowledge  of  the  business  and  interests  of  life,  may 
enable  us  to  acquire.  But  the  regulations  of  practice  are,  for 
the  most  part,  positive,  and,  within  certain  limits,  arbitrary. 

How  many  are  there  who  can  decide  equitably  on  the  merits 
of  most  causes,  when  clearly  presented  to  them,  but  who  would 
be  quite  at  a  loss  to  determine  a  special  demurrer  ?  A  sound 
understanding,  moral  sentiments  unperverted — in  a  word,  a 
clear  head  and  an  honest  heart,  will  very  often  be  sufficient  for 
the  one  ;  technical  learning  is  always  indispensable  for  the 
other.  The  Roman  law,  the  Spanish  law,  the  law  of  France, 
and  the  chancery  law  of  England,  agree,  on  most  subjects,  in 
their  general  principles ;  but  in  the  proceedings  for  giving 
effect  to  those  principles,  they  differ  from  each  other  widely. 
A  code  of  practice  is,  them  even  more  requisite  than  a  civil 
code. 


Extract  from  the  Report  of  the  Rroisers  of  the  Statutes  of  New 

Fork,  made  to  the  House  of  Assembly  of  that  State ,  March  14, 

1826 — signed  Jjvo.  Duer,  B.  F.  Butler,  H.  Wheatov. 

“  By  a  resolution  of  the  Assembly  passed  at  the  close  of  the 
last  session,  the  petition  of  George  Casey  and  others,  inhabit¬ 
ants  of  the  county  of  Cayuga,  was  also  referred  to  us.  The 
petitioners  complain  “  that  our  present  system  of  law,  toge¬ 
ther  with  the  rules  and  regulations  of  our  courts  of  record,  have 
been  copied  from  the  English  practice,”  and  pray  that  they 
may  be  abolished,  and  that  a  system  “  formed  on  the  plain  and 
simple  principles  of  common  sense,”  less  technical  and  expen¬ 
sive,  may  be  substituted  in  its  stead.  They  also  complain  of 
**  enormous  bills  of  costs  allowed  in  the  higher  courts  of  this 
State,”  as  a  grievance  which  ought  to  be  redressed. 

1  “A  petition  in  the  same  terms,  but  signed  by  other  persons, 
was  also  presented  to  the  Senate  the  last  session.  It  was  re¬ 
ferred  by  tli at  body  to  the  committee  on  the  judiciary,  whose 
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report  may  be  found  in  the  journals  of  the  Senate  for  1825,  at 
page  320. 

“  In  the  opinion  of  that  committee,  the  subject  matter  of  the 
petition,  taken  in  connexion  with  its  prayer,  involved  the  exa¬ 
mination  of  two  questions  of  great  difficulty  and  importance. 
1.  Whether  the  whole  body  of  our  laws  may  not  be  reduced  to 
a  written  code  or  text,  and  comprised  within  a  moderate  com¬ 
pass  ?  and,  2,  Whether  the  existing  practice  of  our  courts  of 
law,  (which  is  substantially  the  English  practice,  with  some 
amendments,)  ought  not  to  be  reformed  and  simplified  ? 

“  Although  the  consideration  of  the  former  of  these  questions 
is  not  within  the  scope  of  our  labors,  which  relate  exclusively 
to  that  portion  of  our  law  already  reduced  to  writing,  we  have 
given  to  it  a  careful  examination. 

“  The  practicability  and  advantages  of  reducing  the  common 
law  of  England  to  a  written  code,  have  recently  been  maintain¬ 
ed  in  that  country  -by  several  able  writers.  In  this  country 
also,  similar  opinions  have  been  advanced  by  some  of  our  ablest 
jurists  ;  and  we  think  those  opinions  are  gradually  gaining 
ground  in  both  countries.  On  the  other  hand,  a  majority  of 
the  legal  profession  in  each,  is  averse  to  the  scheme.  The  ar¬ 
guments  on  both  sides  have  been  so  fully  exhibited,  in  the  great 
literary  journals  of  the  age,  and  in  various  contemporary  pub¬ 
lications,  that  we  do  not  think  it  useful  to  engage  in  the  dis¬ 
cussion.  At  the  same  time,  in  order  to  comply  with  the  re- 
requirements  of  the  reference,  and  to  avail  ourselves  of  such 
knowledge  on  kindred  topics,  as  might  facilitate  the  perform¬ 
ance  of  our  primary  duties,  we  have  sought  for  information 
from  those  countries  in  which  similar  experiments  have  been 
made,  and  shall  endeavor,  on  some  future  occasion,  to  lay  the 
results  before  the  Legislature.” 


FROM  KILTS*  REGISTER. 

GLORIOUS  UNCERTAINTY  OF  THE  LAW  ! 

A  late  London  Morning  Chronicle  says— At  the  Lancaster 
assizes,  a  prisoner  was  indicted  for  uttering  a  forged  bank 
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hole.  On  being  arraigned,  he  pleaded  guilty,  but  at  the  sug¬ 
gestion,  and  by  the  advice,  of  Mr.  Justice  Bay  ley,  he  retracted 
his  plea,  and  pleaded  not  guilty.  On  the  trial,  clear  evidence 
was  given  of  his  having  uttered  the  note,  which  was  proved  to 
be  a  forgery.  The  note  was  then  handed  to  the  officer,  as  is 
the  custom,  to  be  read  to  the  jury.  The  judge,  there  being,  we 
believe,  no  counsel  for  the  prisoner,  at  the  same  time  reading 
the  indictment,  to  see  that  the  note  was  correctly  set  forth  ill 
the  indictment.  The  note  appeared  to  be  correctly  set  forth 
up  to  the  signature,  on  which  a  question  was  raised.  In  the  in¬ 
dictment  the  Christian  name  of  the  signature  was  written 
Christr.  (for  Christopher.)  In  the  note  it  did  not  clearly  ap¬ 
pear  whether  the  little  mark  which  was  above  the  abbreviation, 
Christ .  was  an  r,  or  a  tick  following  some  figures  in  the  line 
above.  Mr.  Justice  Bayley,  after  having  examined  the  note 
with  the  large  magnifying  glass  which  he  uses,  declared  his 
opinion  that  it  was  a  tick  and  not  an  r,  and  that  the  prisoner 
must  therefore  be  acquitted.  The  counsel  for  the  prosecution 
contended  that  it  must  be  an  r,  as  the  Christian  name  forged 
was  Christopher,  and  Christ,  with  an  r  above,  was  the  com¬ 
mon  way  of  abbreviating  it.  Well,  said  Mr.  Justice  Bayley, 
I  will  leave  it  to  the  jury.  u  Gentlemen  of  the  jury,”  said 
he,  giving  them  the  note,  “  have  the  goodness  to  examine  it, 
and  tell  me  whether  you  think  it  a  tick  or  an  r.  I  think  it  a 
tick:  you  will  see  it  better  if  you  take  my  glass.”  The  jury, 
after  looking  at  the  note  through  the  medium  of  the  Judge’s 
magnifying  glass,  were,  of  course,  of  the  Judge’s  opinion,  and 
said  they  thought  the  mark  in  question  was  a  tick.  Upon 
which  Mr.  Justice  Bayley  directed  the  jury  to  acquit  the  pri¬ 
soner,  which  they  accordingly  did.  He  then  read  the  prisoner 
a  lecture  upon  the  narrow  escape  he  had,  and  gave  him  the 
customary  admonition  as  to  his  future  conduct. 

A  greater  farce  than  this,  which  was  all  strictly  agreeable 
to  law,  we  cannot  imagine.  The  truth  w  as  staring  the  Judge 
in  the  face  in  twro  distinct  shapes — the  man’s  avowal  of  guilt, 
and  the  evidence  which,  independently  of  that  admission,  sub¬ 
sequently  demonstrated  it ;  but,  turning  his  eyes  from  the  ma¬ 
nifest  truth,  the  judge  applies  them  to  a  microscope,  in  order  to 
see  whether  a  tick  has  been  mistaken  for  an  r,  in  the  indict* 
ment — an  action  that  presents  a  perfect  satire  on  the  justice  of 
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this  country,  which  turns  its  eyes  from  truth,  while  it  magni¬ 
fies  forms.  The  Judge,  then,  in  effect,  says  to  the  jury*  “You 
will  declare  the  prisoner  not  guilty ,  gentlemen ;  not  because  he 
is  not  guilty,  for  we  all  know  very  well  that  he  is  guilty,  both 
by  his  own  confession  and  the  evidence,  but  because  the  per¬ 
son  who  drew  the  indictment,  not  having  the  benefit  of  my 
magnifying  glass,  mistook  a  tick  for  an  r.M  Beautiful  is  that 
system  of  justice  by  which  a  confessed  criminal  is  pronounced 
innocent,  because,  in  the  description  of  his  offence,  a  tick  has 
been  mistaken  for  an  r  I  Surely  that  is  the  perfection  of  reason, 
which  says,  that  a  man  who  has,  by  his  own  admission,  and 
the  evidence  of  others,  committed  a  particular  action,  has  not 
committed  that  action,  because  somebody  else  wrote  the  letter 
r  where  he  ought  to  have  written  a  tick  ! 


[FROM  THE  NATIONAL  INTELLIGENCER,  of  FEBRUARY  27,  1826.] 

In  the  course  of  last  year  the  report  of  Mr.  Livingston  to 
the  Legislature  of  Louisiana  on  the  reform  of  their  penal  code, 
was  republished  in  France  by  Mr.  Taillandier,  together  with 
a  short  work  on  the  subject  of  penal  jurisprudence,  written 
in  England,  by  Mr.  Mill. 

Mr.  Taillandier’s  introduction  to  these  works,  is  written  in 
a  manner  that  shows  a  thorough  acquaintance  with  his  subject, 
and  contains  many  reflections  that  may  be  useful,  at  a  time 
when  most  of  the  States  are  engaged  in  ameliorating  their 
criminal  laws.  The  letters  of  the  two  eminent  French  physi¬ 
cians,  Pariset  and  Esquirol,  on  the  effects  of  solitary  impri¬ 
sonment,  which  are  contained  in  this  work,  have  appeared  to 
us  particularly  interesting.  The  first  of  these  gentlemen  was 
one  of  the  mission  to  Spain,  to  inquire  into  the  cause  of  the 
Yellow  Fever,  in  1819.  The  latter  has  lately  been  appointed 
to  superintend  the  Royal  Establishment  for  the  care  of  the 
insane,  at  Charenton,  and  is  well  known  for  his  important 
treatises  on  mental  alienation. 

These  considerations  have  induced  us  to  offer  to  our  readers 
the  following  translation  of  this  important  document. 

u  We  here  present  to  the  public  two  productions  on  Crimi- 
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nal  Legislation,  recently  published  in  two  foreign  countries. 
We  reprint  them  in  France  from  a  conviction  of  their  utility 
to  the  progress  of  knowledge,  on  a  subject  of  so  much  im¬ 
portance,  which  is  so  greatly  diffused  among  us.  At  the  end 
of  the  last  century  our  criminal  laws  underwent  an  immense 
reform.  The  cruelty  of  punishments  has  disappeared ;  the  tri¬ 
bunals  have  been  thrown  open,  and  the  publicity  of  their  deci¬ 
sions,  aided  by  the  institution  of  the  trial  by  jury,  however 
mutilated  the  state  in  which  it  has  come  to  us,  offer  invaluable 
guaranties  to  individual  liberty,  without  leaving  any  fear  that 
justice  should  be  impeded  in  its  course,  and  that  a  misplaced 
compassion  should  interpose  to  protect  vice,  and  increase  dis¬ 
order.  When  we  seek  the  principal  cause  of  the  reform  in 
criminal  laws,  which  we  have  just  now  noticed,  we  find  its 
first  cause  in  the  increase  of  learning,  and  the  amelioration  of 
morals.  But  we  must  go  still  higher  to  discover  the  origin  of 
the  wiser  and  milder  institutions  by  which  we  are  now  governed. 
This  salutary  triumph  of  reason  over  prejudice,  is  undoubt¬ 
edly  due  to  the  writings  of  those  philosophers  who  have  en¬ 
lightened  mankind,  and  taught  them  to  discern  truth.  Two  of 
them,  particularly,  have  applied  themselves  to  expose  the 
deplorable  effects  of  the  ancient  administration  of  justice. 
Montesquieu,  in  his  admirable  work  on  the  spirit  of  laws,  and 
Beccaria,  in  his  treatise,  excited  the  public  to  demand  a  re¬ 
form,  which,  from  that  period,  could  not  be  refused.  But  have 
we  reached  the  highest  degree  of  perfection,  which  it  is  pos¬ 
sible  for  human  nature  to  attain?  We  do  not  think  this  question 
can  be  decided  in  the  affirmative.  It  is,  then,  an  urgent  duty 
for  every  man,  who  thinks  he  has  discovered  new  truths,  or 
unknown  facts,  to  proclaim,  to  offer  them  to  his  countrymen ; 
and  we  know  of  no  works  better  calculated  to  extend  the  pro¬ 
gress  of  legislative  philosophy,  than  those  of  Messrs.  Living¬ 
ston  and  James  Mill,  though  they  differ  both  in  the  object  and 
in  the  plan.  Every  one  knows  that  Louisiana,  after  having 
long  belonged  to  Spain  and  to  France,  was  finally  sold  to  the 
United  States  of  America,  by  virtue  of  a  treaty  of  the  $d  of 
April,  1803,  for  the  sum  of  fifteen  millions  of  dollars. 

This  Colony,  therefore,  forms  now  a  part  of  the  American 
Federation,  and,  like  the  other  States  of  the  Union,  it  is 
governed  by  a  Republican  system.  It  was  only  in  January, 
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1812,  that  an  assembly  of  the  representatives  of  the  People 
prepared  and  signed  a  Constitution,  which  was  afterwards  sub¬ 
mitted  to  Congress,  who  sanctioned  it.  This  Constitution  is 
in  some  sort  modelled  after  that  of  the  other  Northern  Provinces 
of  the  American  Federation,  although,  according  to  Mr.  War¬ 
den’s  observations,  it  seems  to  contain  additional  precautions 
against  corruption  and  abuse  of  power.  Political  Law  being 
thus  established,  the  Legislature  of  Louisiana  felt  the  neces¬ 
sity  of  giving  to  the  people,  whom  they  represented,  a  civil 
code,  and  a  penal  code  more  in  harmony  with  the  morals  and 
new  institutions.  The  Legislation  of  that  country  had,  in  fact, 
till  then,  consisted  of  different  customs,  borrowed,  by  turns, 
from  the  ancient  laws  of  France,  Spain,  and  England.  Among 
a  People  who  had  reached  a  high  degree  of  improvement,  such 
a  state  of  things  could  not  long  subsist ;  consequently,  a  law 
was  enacted  on  the  10th  of  February,  1820,  directing  that  a 
citizen,  skilled  in  the  science  of  Legislation,  should  be  charged 
with  presenting  a  project  of  a  Penal  Code.  The  Senate  and 
the  House  of  Representatives  fixed  their  choice  upon  Mr.  Ed¬ 
ward  Livingston,  member  of  the  latter  House,  for  the  parish 
of  Plaquemines.  Mr.  Livingston  applied  himself  with  ardor 
to  the  honorable  task,  and  was  able  to  make  his  report,  and 
to  offer  the  result  of  his  meditations  to  the  General  Assembly 
of  the  year  1822.  The  resolution  of  that  assembly,  of  the  21st 
of  March,  1822,  will  show  the  satisfaction  given  by  the  project 
of  a  Penal  Code  presented  by  Mr.  Livingston.  All  the  docu¬ 
ments  relating  to  this  work  have  been  published  at  New 
Orleans,  in  English  and  in  French,  but  very  few  copies  have 
reached  Europe.  We  think,  however,  that  it  was  difficult  to 
consider  the  subject  in  a  higher  or  more  philosophical  point  of 
view :  and,  notwithstanding  the  difference  which  exists  between 
the  position  of  the  new  societies  of  America  and  our  old  States 
off  Europe,  it  seems  to  us  that  the  labors  of  Mr.  Livingston  are 
calculated  to  show  the  necessity  of  a  new  reform  in  our  penal 
code.  Few  persons  will  read,  without  astonishment,  the  able 
report  made  by  the  representative  of  a  little  community  of 
Louisiana  to  the  General  Assembly  of  that  State.  They  will 
see,  that  even  the  forests  of  America  have  resounded  with 
the  most  elevated  ideas  proclaimed  by  the  great  writers  of  the 
fast  century,  and  that,  six  thousand  miles  from  our  continent, 
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there  exist  governments,  who,  far  from  beholding  learning 
with  fear,  call  it,  on  the  contrary,  to  their  aid. 

The  prodigious  activity  of  civilization  in  America  must,  then, 
become  a  noble  subject  of  emulation  to  us.  If  we  do  not  take 
care,  some  time  more,  and  our  ancient  Europe,  so  proud  of 
her  intellect,  will  be  far  from  equalling  the  societies  formed  on 
the  other  side  of  the  Atlantic,  who  make  so  many  efforts  to 
maintain  their  liberty,  and  increase  their  knowledge. 

Several  passages  of  Mr.  Livingston’s  report  have  seemed  to 
us  to  require  some  historical  elucidations ;  others  have  given 
us  occasion,  though  with  the  greatest  diffidence,  (we  say  it 
without  false  modesty)  to  controvert  some  of  the  ideas  which 
Mr.  Livingston  has  enounced  with  so  much  superiority  in  this 
^report,  and,  since  we  are  led  to  give  our  opinion  on  Mr.  L’s 
work,  we  shall  say,  with  sincerity,  that  we  know  of  no  writ¬ 
ing  better  calculated  to  throw  light  on  the  important  subject 
of  which  it  treats,  and  that  we  believe  its  influence  will  not  be 
less  than  that  of  Beccaria’s  celebrated  wTork.  Already  the 
principal  States  of  Europe  hasten  to  republish  it,  and  it  will 
take  its  place  in  the  same  rank  with  the  most  celebrated  publi¬ 
cations  which  have  appeared  on  this  matter.* 

We  do  not  give  here  a  translation,  but  the  original,  such 
as  it  has  been  printed  at  New  Orleans.  We  have  scarcely 
changed  any  thing  in  the  style  of  the  report,  but  only  omitted 
some  locutions  which  would  not  have  been  very  intelligent  to 
French  readers.  As  for  the  part  already  published  of  the  code, 
it  was  our  duty  to  treat  it  with  religious  respect,  as  it  conveys 
the  true  expression  of  the  legislator. 

We  join  to  Mr.  L’s  work,  a  translation  of  the  part  which 
treats  of  the  Amelioration  of  a  Penal  Code,  taken  from  the 
Article  Jurisprudence,  inserted  by  Mr.  Mill  in  the  Supplement 
to  the  British  Encyclopedia.  It  has  seemed  to  us  that  this 
extract  would  form  an  interesting  complement  to  the  principal 

*  This  work  has  been  reprinted  in  London,  (1  vol.  in  8vo.  1824.)  The  num¬ 
ber  of  the  Westminster  Review,  for  January,  1825,  contains  a  long  article  in 
which  the  author,  on  the  occasion  of  this  re-publication,  renders  entire  justice 
to  Mr.  L’s  work.  A  detailed  account  of  it,  and  translations  from  a  great  num¬ 
ber  of  passages,  have  also  been  given  by  Mr.  Spangenberg,  Counsellor  of 
the  Court  of  Appeal,  at  Celle,  in  the  German  work  called  JVeues  Archiv  dcs 
rHminalrechtsi  (New  Archives  of  Criminal  Jurisprudence.) 
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object  of  this  publication.  It  must  not  be  forgotten,  however, 
that  Mr.  Mill  is  a  theorist  of  Bentham’s  school,  whose  ideas 
may  be  the  more  boldly  advanced  because  they  are  to  receive 
no  direct  application.  Mr.  L.,  on  the  contrary,  speaks  the  lan¬ 
guage  of  a  legislator,  but,  in  our  opinion,  it  was  impossible  to 
borrow  from  theory,  better  than  he  has  done,  that  which  was 
susceptible  of  practice. 

Among  the  punishments  he  has  selected,  we  remarked  one 
which  struck  us  from  the  moral  pain  to  which  it  must  subject 
the  unhappy  individual  who  is  condemned  to  it.  We  speak  of 
solitary  confinement,  which  is  looked  upon  by  the  theorists  as  a 
powerful  means  of  repressing  crime.  It  would,  undoubtedly,  be 
desirable  for  the  amendment  even  of  the  criminal,  that  he  should 
be  securely  sequestered  and  excluded  from  the  society  of  other 
criminals,  who,  by  imparting  dangerous  knowledge,  and  giving 
perfidious  counsels,  might  strengthen  his  propensities  to  evil,  if 
this  sequestration  was  not  in  the  greatest  number  of  cases  to 
produce  the  most  fatal  results.  But  is  it  not  to  be  apprehended 
that  years  spent  thus  in  entire  solitude,  should  affect  the  reason 
of  the  prisoner,  and  bereave  him  of  the  greatest  privilege  of  hu¬ 
man  nature  ?  Such  is  the  question  which  has  presented  itself  to 
us.  How !  might  it  then  be  said,  you  refuse  to  society  the  right 
of  destroying  the  work  of  God  ;  you  withhold  from  man  the 
power  of  extinguishing,  by  a  blind  vengeance,  the  vital  spark 
in  the  breast  of  the  depraved  being,  who  himself  has  plunged 
the  murderous  weapon  into  the  heart  of  his  fellow  creature,  and 
you  expose  yourself  to  commit  a  deed  no  less  repugnant  to  feel¬ 
ings  of  humanity.  Can  you  affirm  that  the  man  thus  excluded 
from  all  exterior  communication,  languishing  for  whole  years 
in  the  most  strict  solitude,  not  seeing  even  the  hand  which  throws 
him  the  coarse  food  which  is  meant  to  prolong  his  misery  with 
his  existence,  will  not,  at  last,  entirely  lose  the  use  of  that  ad¬ 
mirable  moral  organization  which  is  so  well  calculated  to  at¬ 
test  the  majesty  of  the  Supreme  Being,  and  to  excite  a  just 
pride,  and  a  noble  dignity  in  the  breast  of  him  who  knows  how 
to  appreciate  all  the  power  and  greatness  of  human  reason? 

But,  we  must  say  that  those  fears  have  been  weakened,  by 
the  testimony  of  two  celebrated  men,  Dr.  Pariset  and  Dr.  Es- 
quirol,  whom  we  have  thought  necessary  to  consult  on  a  ques¬ 
tion  of  such  serious  importance,  and  w  hose  answers  have  been 
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given  with  all  the  obligingness  which  could  be  expected  from 
those  who  have  made  it  their  duty  to  assist  humanity.  Their  let¬ 
ters  contain  curious  details  on  prison  discipline,  and  on  the  pro¬ 
bable  results  of  solitary  confinement,  and  we  hasten  to  lay  them 
before  our  readers. 

Letter  of  Dr.  PariseU 

Sib:  I  hasten  to  answer  the  letter  you  have  done  me  the  hon¬ 
or  of  writing  to  me.  I  shall  be  brief,  as  my  time  is  much  taken 
up.  When,  under  Mr.  De  Cazes,  we  seriously  thought  of  the 
improvement  of  prisons,  and,  above  all,  of  an  amelioration  in 
the  situation  of  prisoners,  I  remember  having  drawn  up  a  little 
work  on  the  punishments  to  be  inflicted  in  the  interior  of  prisons 
for  infraction  of  discipline,  and  for  crimes  more  or  less  serious. 
This  work  was  made  from  notes  furnished  both  by  the  director 
of  the  prison,  and  the  prisoners  themselves.  I  believe  that  the 
ten  or  twelve  small  pages  that  I  presented  to  the  council,  are 
in  the  hands  of  Mr.  Le  Comte  Bigot  de  Preame.  It  was,  I 
shall  never  forget  it,  on  Tuesday,  26th  October,  1819,  on  the 
very  day  I  received,  while  we  were  in  session,  my  mission  to 
Cadiz.*  However  this  may  be,  here  is,  I  think,  the  principle 
which  I  established,  and  which  I  submit  to  your  judgment. 

I  wished  to  establish  in  the  Prisons,  a  punishment  which 
would  not  debase  the  prisoner;  which  would  not  throw  any 
odium  on  the  man  who  pronounced  it ;  which  might  be  gradu¬ 
ated  at  will ;  which  would,  notwithstanding,  be  very  efficacious ; 
and,  from  the  avowal  of  some  prisoners,  whose  experience  could 
give  the  best  means  of  making  the  comparison,  the  greatest  of 
punishments,  the  most  insupportable,  that  which,  however,  ful¬ 
fils  the  other  conditions  w  hich  I  have  just  mentioned,  is  that  of 
solitude,  but  entire,  absolute  solitude.  In  what  place  ?  Not  un¬ 
der  ground ;  not  even  in  a  dungeon  ;  because  cold  and  dampness 
endanger  the  health,  because  bodily  sufferings  cause  the  prison¬ 
er  to  hate  his  governors,  and  the  laws,  and  abstracts  him  from 
moral  suffering,  and  moral  suffering  must  Ije  here  considered 

*  Dr.  Pariset  here  speaks  of  his  voyage  to  Cadiz,  for  the  purpose  of  stop- 
ping  the  progress  of  the  yellow  fever  there.  Every  one  knows  with  what 
courage  he  went  thrice  to  Spain,  to  carry  his  assistance  to  those  attacked 

with  that  dreadful  malady. . 
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as  the  only  instrument  of  reformation.  God  has  so  organized 
us,  that  the  moral  sufferings  from  which  we  derive  most  pain, 
are  those  which  arise  from  conscience — from  the  judgment  we 
pass  on  the  character  of  our  actions:  when  this  judgment  leads 
to  the  conclusion  that  we  have  been  the  enemies  of  mankind, 
that  we  have  justly  lost  their  support,  provoked  their  indigna¬ 
tion,  &c.  Ac.  a  spirit  of  penitence,  remorse,  shame,  is  excited 
in  us  by  this  operation  of  the  mind. 

These  sensations  are  stronger,  in  proportion  as  the  evil  wre 
have  done  is  greater,  and  that  our  perceptions  of  it  are  more 
distinct,  more  vivid,  and  more  clear  ;  this  vivacity  of  sentiment 
arises  from  two  sources,  which,  in  fact,  form  but  one. 

1st.  The  actual  state  of  our  sensibility. — Some  men  are  so 
habitually  irritated  by  wine,  anger,  Ac.  Ac.,  that  irritation  is 
their  only  feeling,  and  that  all  their  errors  proceed  from  that 
cause.  In  that  case,  the  medical  means  to  be  employed  are 
light  food,  pure  water,  bathing,  and,  if  necessary,  bleeding. 

£dly.  Such  an  absence  of  any  thing  to  draw  off  the  attention, 
that  their  minds  should  be  entirely  absorbed  by  the  moral  sen¬ 
timents  which  ought  to  occupy  it.  And,  for  this,  it  is  necessary 
to  have  silence  around  the  prisoner  ;  to  break  all  communica¬ 
tion  ;  to  put  an  end  to  all  hopes  of  escape  ;  to  all  intriguing  for 
that  object ;  to  the  influence  of  those  conversations,  full  of  vani¬ 
ty  and  boasting,  in  which  the  criminals  glory  in  their  perver¬ 
sity,  which  is  increasing  every  day.  The  greatest  attention 
must  he  given,  however,  to  the  food,  the  cleanliness,  the  real 
comforts  of  the  prisoner.  I  say  real,  not  that  I  mean  he  should 
enjoy  real  pleasures  :  for  that  would  divert  his  thoughts,  and  I 
object  as  much  to  that  diversion  as  I  would  to  the  one  which 
would  be  occasioned  by  physical  evils,  by  suffering,  by  sick¬ 
ness.  He  must  not  suffer  from  want ;  that  is  the  limit ;  a  vari¬ 
able  one,  and  therefore,  to  govern  such  men,  you  ought  to  have 
men  of  exquisite  tact.  To  resume.  Place  the  prisoner  alone  in 
a  room  built  of  wood,  lined  with  iron  plates  if  necessary,  espe¬ 
cially  on  the  outside.  The  room  must  be  susceptible  of  being 
either  lighted  or  darkened.  You  must  have  servants  (to  carry 
food,  A c.  Ac.)  submissible — and  capable,  above  all,  of  refraining 
from  speaking.  A  director,  a  trusty  man,  should  superintend 
the  distributions.  But  every  thing  on  this  subject  has  been  said 
by  the  Anglo-Americans.  I  would  have  this  room,  or  these 
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rooms,  in  the  highest  story  of  the  house  ;  at  the  very  top.  The 
sight  of  an  extensive  horizon  awakens  ideas  calculated  to  make 
one  feel  the  value  of  liberty.  As  to  the  fear  of  madness,  this  is 
my  answer : 

1st.  There  is  no  punishment,  however  light,  which  is  not  ca¬ 
pable  of  disturbing  the  whole  system,  alienating  the  mind,  and 
even  of  causing  death.  Six  months  ago  a  young  man  was  brand¬ 
ed,  and  died  the  next  day. 

2dly.  The  punishment  of  seclusion,  like  all  other  punishments, 
will  be  inflicted  on  strong  organizations,  feeble  organizations, 
intermediary  organizations,  more  or  less  susceptible  of  resist¬ 
ance,  more  or  less  variable,  and  the  effects  of  the  punishment 
will  vary  in  the  same  degree. 

But  the  prisoner  is  at  liberty  to  speak.  His  words,  his  ac¬ 
cents,  his  countenance,  show  what  he  feels  ;  and  according  to 
the  disposition  he  expresses,  he  is  answered  or  not,  and  such  a 
sentiment,  or  such  another,  will  be  excited  in  him.  The  trusty 
man  whom  I  suppose,  acts  on  all  this  from  the  delicate  impres¬ 
sions  which  he  receives  from  the  prisoner. 

Conclusion :  that  seclusion  may  have  its  inconveniences,  but 
that  it  presents  less,  by  far,  than  other  punishments,  and  that 
it  has  peculiar  advantages  which  must  secure  its  preference.  I 
would  have  on  the  'walls  of  the  room  some  fine  sentences,  which 
w:ould  speak  to  the  prisoner  when  men  have  ceased  to  speak 
to  him.  But  I  suppose  Mr.  L.  is  aware  that  a  prison  ought  to 
be  a  house  of  education. 

I  will  only  add,  that  there  are  criminals  who  can  never  be 
reformed. 

Receive,  Ac. 

E.  PARISET. 

Bidtre ,  Feb,  14,  1825. 

Letter  of  Dr,  Fsquirol. 

Sir:  The  letter  which  you  have  done  me  the  honor  of  ad¬ 
dressing  to  me,  offers  too  many  subjects  of  meditation  to  have 
permitted  me  to  answer  it  as  soon  as  I  could  have  wished.  My 
answer  will  still  come  in  time,  as  it  w  ill  not,  perhaps,  put  an 

end  to  your  uncertainties  on  so  interesting  and  so  serious  a  sub¬ 
ject.  * .  ,  . 
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Query.  Would  not  a  man,  condemned  to  pass  ten  years  of  his 
life  in  solitude,  debarred  from  any  exterior  communication,  not 
seeing  even  the  jailor  who  provides  for  his  daily  wants,  or  see¬ 
ing  him  without  being  able  to  obtain  a  word  from  him,  finally 
lose  his  reason  ? 

The  first  answer  which  occurred  to  me  is  this :  either  the 
convict  will  resign  himself  to  his  fate,  supported  by  penitence, 
by  religion,  or  by  hope,  and  he  will  attain  the  term  of  his  sen¬ 
tence  without  accident ;  or  else,  a  prey  to  grief,  to  ennui,  te 
despair,  he  will  lose  his  intellectual  faculties,  will  attempt  his 
own  life,  or  will  become  frantic ;  this  will  happen  to  the  great¬ 
est  number.  However,  to  this  first  thought  have  succeeded  the 
following  reflections,  which  I  have  the  honor  of  submitting  to 
you  as  they  have  arisen  in  my  mind :  physiological  studies 
prove,  it  is  true,  that  the  exercise  of  intelligence  is  useful  to  its 
improvement,  and  even  to  its  maintenance,  in  the  degree  to 
which  it  has  been  elevated  by  society  ;  but  the  physiologist  can¬ 
not  affirm  that  man,  deprived  of  all  external  communication, 
will  necessarily  become  deranged,  even  after  several  years  of 
that  privation  ;  the  study  of  the  maladies  of  the  mind  offers 
no  example  from  which,  by  analogy,  the  application  could  be 
made  to  the  solution  of  the  proposed  problem.  There  are  writ¬ 
ings  on  the  dangers  of  solitude,  but  those  writings  have  no  re¬ 
lation  to  the  question  w  hich  now  occupies  us.  In  looking  over 
the  annals  of  some  religious  sects,  those  of  voyages,  and  those 
of  prisons,  and  celebrated  incarcerations,  some  light,  more  or 
less  applicable  to  this  matter,  can  be  obtained.  The  Hindoos 
condemn  themselves  to  silence,  inaction,  to  solitude  the  most 
complete,  and  live  several  years,  without  losing  their  reason ; 
it  is  true  that  their  solitude,  the  silence  which  they  observe,  are 
voluntary  ;  that  they  are  supported  in  their  resolution  by  fana¬ 
ticism  or  pride.  Though  they  have  no  communication  with  the 
exterior  world,  though  they  do  not  speak,  yet  it  cannot  be  said 
that  their  intelligence  is  entirely  inactive.  We  are  told  that 
ship-wrecked  travellers  have  been  found  in  desert  islands  after 
several  years,  sound  in  body  and  mind.  The  necessity  of  gain¬ 
ing  their  livelihood,  of  taking  exercise,  the  hope  of  seeing  the 
liberating  ship  arrive,  must,  undoubtedly,  have  made  a  useful 
diversion  ;  and  if  those  wretches  were  deprived  of  all  human 
society,  their  intellectual  faculties  were  exercised  on  all  the 
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rest  of  nature ;  they  were  not  deserted  by  hope.  There  has  been 
a  great  deal  said  about  some  individuals  found  in  the  woods, 
and  who  had,  it  was  reported,  become  savage,  by  their  sequestra¬ 
tion  from  all  society  ;  these  pretended  savages  have  been  ill- 
judged  of;  they  were  idiots,  who  had  wandered  from  their  home, 
or  who  had  been  abandoned  by  their  parents.  In  the  writings  on 
prisons,  it  is  stated  that  individuals  have  been  shut  up  in  dun¬ 
geons,  deprived  of  air,  of  light,  of  all  communication,  and,  that 
after  several  years,  they  have  come  out  from  these  caverns,  of¬ 
ten  with  bodily  infirmities,  but  enjoying  their  mental  faculties. 
We  read  in  some  books,  that  monks  who  had  been  condemned 
to  live  in  subterraneous  dungeons  without  air,  without  light, 
have  been  torn  from  those  caverns  of  despair  overwhelmed  w  ith 
infirmities  ;  but  the  most  exaggerating  historians  do  not  say 
that  these  unfortunate  beings  w  ere  bereaved  of  reason.  From 
these  facts,  which  are  only  briefly  indicated,  may  we  draw  the 
inference,  that  man  can,  without  danger  to  his  reason,  be  de¬ 
prived  of  all  communication  with  his  fellow  creatures,  much 
longer  than  could  be  supposed,  and  that  his  intelligence  may  be 
weakened  from  the  wrant  of  objects  to  exercise  itself  upon,  with¬ 
out,  however,  producing  any  essential  derangement  in  his  in¬ 
tellectual  faculties.  In  Pennsylvania,  the  convicts  are  con¬ 
demned  to  solitary  restraint,  to  the  punishment  of  inaction  and 
silence ;  and  those  unfortunate  beings  confess  it  is  the  most  dif¬ 
ficult  to  support,  though  it  is  only  temporary.  In  the  United 
States,  all  the  authors  are  unanimous  on  the  benefit  of  restraint 
or  seclusion,  and  do  not  accuse  it  of  alienating  the  mind  of 
those  who  undergo  it. 

Mr.  L’s  law,  to  be  well  judged  of,  ought  to  be  known  in  its 
means  of  execution  :  for  a  sentence  to  seclusion  does  not  convey 
the  whole  idea.  Can  that  seclusion  be  as  severely  executed  as 
your  questions  indicate  ?  I  do  not  believe  it.  For  ten,  twenty 
years,  the  convict  will  necessarily  see  the  jailor,  who  will  enter 
the  habitation  of  the  recluse  to  provide  and  renew  objects  of 
cleanliness,  bed  clothes,  garments,  &c.  The  prisoner  will  speak, 
and  will  always  entertain  a  hope  that  his  words  will  be  repeat¬ 
ed  by  the  jailor.  I  will  go  farther  :  could  the  custody  of  prison¬ 
ers  be  confided  to  a  jailor  who  would  refuse  a  word  of  comfort 
to  the  unhappy  being  in  despair,  whom  he  would  see  every  day 
for  ten  or  twenty  years,  this  jailor  would  be  the  most  [cruel 
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of  men — it  is  to  be  hoped  that  none  such  will  he  found.  The 
convict,  after  some  time,  will  exercise  a  trade  which  will  give 
rise  to  some  words.  If  the  prisoner  is  sick,  will  he  be  deprived 
of  a  physician  ?  Will  he  not  be  able  to  tell  his  ailments  ?  Will 
the  physician  be  prevented  from  interrogating  him  ?  The  con¬ 
vict  will  have  some  religious  creed.  The  inhabitant  of  Louisi¬ 
ana  is  of  the  Catholic  persuasion — will  he  be  deprived  of  the 
assistance  of  a  priest  ?  Will  he  be  deprived  all  his  life  of  con¬ 
fession,  which  is  a  duty  of  his  religion  ?  Undoubtedly  not;  for 
modern  legislations  tend  less  to  punish  the  guilty  than  to  recall 
them  from  their  errors,  by  giving  them  a  taste  for  the  princi¬ 
ples  of  morality  and  religion.  Will  not  the  law  leave  to  the  con¬ 
vict  the  hope  of  seeing  the  length  and  rigor  of  his  punishment 
diminish  ?  The  punishment  of  seclusion,  with  restrictions  such 
as  I  conceive  them,  is  of  a  practicable  execution.  The  convict 
having,  very  seldom,  it  is  true,  but  sometimes  indispensable, 
communications  with  the  jailor,  the  physician,  and  priest,  I 
believe  that,  however  painful  that  punishment,  his  reason  can 
surmount  its  rigors  and  preserve  him  from  its  fatal  influence. 
My  letter,  Sir,  can  only  contain  general  considerations.  If  it 
would  be  agreeable  to  you  to  talk  over  the  subject  in  detail,  be 
so  good  as  to  name  a  day  and  an  hour,  and  I  will  hasten  to 
comply  with  your  invitation. 

I  have  the  honor  to  be,  &c. 

ESQUIROL. 

Paris ,  March ,  1825. 

“The  punishment,  which  is  placed  immediately  after  soli¬ 
tary  confinement,  in  the  project  of  a  penal  code  for  Louisiana, 
is  imprisonment  to  hard  labor.  We  believe  it  to  be,  in  fact,  the 
most  effectual  means  of  inflicting  a  severe  chastisement  on  those 
who  have  openly  violated  the  most  sacred  laws  of  society.  By 
all  the  codes  of  existing  nations,  criminals,  in  a  great  number 
of  cases,  are  condemned  to  hard  labor  ;  and  yet,  we  have  just 
read  in  a  recent  work  of  an  able  statesman,  that  society  had 
less  right  to  impose  labor  upon  those  who  are  condemned  to 
the  loss  of  their  liberty,  than  to  put  them  to  death.  Thus  he 
expresses  himself :  “  Because  I  have  a  right,  in  my  own  de- 
“  fence,  to  kill  a  man,  can  I  also  force  him  to  work  ;  that  is  to 

say,  reduce  him  to  the  condition  of  a  slave  ?  A  maxim  which 
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« I  think  incontestible,  and  without  which,  slavery ,  abolished 
“  by  religion  aud  the  progress  of  knowledge,  would  every  day  be 
“  on  the  point  of  reappearing,  is,  that  man  can  alienate  his  per- 
6i  son  and  his  faculties  only  for  a  limited  time,  and  by  an  act  of 
“  his  own  will.  If  he  makes  an  improper  use  of  it,  take  it  away 
u  from  him  ;  if  the  evil  he  does  is  such  that  it  is  necessary  to 
4i  public  safety  that  he  be  forever  deprived  of  it,  condemn  him 
4i  to  death.  But  to  turn  his  faculties  to  your  profit,  is  going  back 
“  to  the  most  rude  ages— is  consecrating  servitude — is  degrading 
44  human  nature.”  ( Commentaries  on  the  work  of  Filangieri,  by 
Mr.  Benjamin  Constant,  part  III,  chap,  xii.) — It  seems  to  us, 
that  the  doctrine  of  this  passage  is  more  subtle  than  founded 
on  reason.  Far  from  overpassing  the  rights  of  society,  the 
punishment  of  hard  labor  appears  to  us  to  be  moral,  and  with¬ 
out  that  analogy  to  slavery  which  is  the  only  motive  that  in¬ 
duced  the  author,  whose  expressions  we  have  just  transcribed, 
to  say  that  it  exceeds  the  rights  of  social  power.  The  punish¬ 
ment  of  hard  labor  has,  in  fact,  a  moral  object,  because  labor 
is  the  greatest  enemy  to  vice  :  therefore,  if  you  admit  that  so¬ 
ciety  has  the  right  of  sequestrating  the  man  who  has  manifest¬ 
ly  abased  his  state  of  freedom,  it  must,  in  addition,  have  the 
means  of  correcting  him  if  possible,  or,  at  least,  of  preventing 
him  from  getting  worse  than  lie  was  already.  Habits  of  labor 
tend  to  inspire  him  with  better  feelings.  Who  do  we  generally 
see  at  the  bar  of  the  Court  of  Assizes  ?  Young  men  unrestrain¬ 
ed  from  their  earliest  childhood,  and  having  always  led,  till  then, 
a  wandering  life,  which  has  kept  them  from  employment.  Let 
such  a  man  be  condemned,  say  to  five  years  of  solitary  confine¬ 
ment,  and  enter  the  prison  at  twenty  years  of  age,  to  go  out 
of  it  at  twenty-five.  If  you  leave  him  in  idleness,  a  hundred  to 
one  that,  after  the  expiration  of  the  time  of  confinement,  he 
will  be  thrown  back  on  society  still  w  orse  than  he  was  before. 
But,  on  the  contrary,  put  this  convict  in  a  way  of  earning  his 
livelihood — teach  him  a  trade — make  him  a  good  workman — 
and  you  w  ill  see  that  w  hen  he  gets  accustomed  to  labor,  he  w  ill 
perceive  that  it  is  more  profitable  to  be  an  honest  man  than  a 
rogue.  The  great  object  is  to  change  his  habits,  and  to  shew 
him  by  experience  how  much  better  it  is  to  turn  himself  to  an 
honest  and  well  regulated  employment,  than  to  live  in  idleness. 
But  it  will,  perhaps,  be  said,  that  if  the  usefulness  of  the  labor 
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imposed  upon  the  convicts  cannot  be  contested,  yet  it  is  not  a 
sufficient  reason  to  proclaim  the  right  of  forcing  them  to  this 
labor ;  and  that,  thenceforth,  similitude  to  slavery  exists.  We 
confess  that,  notwithstanding  the  development  given  to  this 
idea  by  Mr.  B.  Constant,  in  his  Commentary  on  Filangieri,  we 
think  it  difficult  to  perceive  any  traits  of  resemblance  between 
public  labor  and  slavery.  As  long  as  it  shall  depend  upon  the 
criminal  to  be  or  not  to  be  brought  to  public  labor,  nothing  of 
the  odium  which  characterizes  slavery  can  be  recognized.  It 
would  be  easier  to  perceive  points  of  comparison  between  the 
personal  obligation  sometimes  imposed  by  the  laws  of  the  State, 
and  slavery  properly  so  called.  Thus,  the  laws  which  oblige 
every  citizen  to  perform  military  service,  would  present  a  better 
analogy,  as  well  as  those  which  ordain  forced  labor  on  the 
roads,  ( corvees ,)  &c.  &c. ;  for,  in  these  cases,  there  is  no  aliena¬ 
tion  of  liberty  by  the  agency  of  the  sufferer’s  free  will :  whereas, 
in  the  case  of  condemnation  to  hard  labor,  there  is  always  a  vo¬ 
luntary  and  intentional  deed.  He  who  commits  the  action  which 
the  law  punishes  by  hard  labor,  runs  the  chance  of  the  punish¬ 
ment  ;  for  he  must  know  that  in  committing,  for  example,  a 
theft  with  such  aggravating  circumstances,  if  he  is  convicted, 
he  will  be  obliged  to  spend  a  certain  number  of  years  at  hard 
labor.  These  motives,  and  many  others,  which  it  would  be  too 
long  to  deduce  here,  lead  us  to  think  that  society  has  not  only 
the  right,  but  it  is  even  a  duty,  to  employ  those  who  are  con¬ 
demned  to  hard  labor,  to  seclusion,  and  even  a  simple  confine¬ 
ment.*  But  another  duty  more  urgent  still  than  that,  is,  to 
find  labor  which  can  be  proportioned  to  the  physical  strength, 

*  This  refutation  was  communicated  to  Mr.  B.  Constant,  and  our  impar¬ 
tiality  obliges  us  to  give  his  answer  to  our  readers.  “  Your  observations  on  my 
Commentary  of  Filangieri  contain  very  judicious  remarks.  I  persist,  how¬ 
ever,  in  my  ideas  upon  hard  labor  ;  less,  however,  on  account  of  the  meta¬ 
physical  question  of  the  right  which  society  has  or  has  not,  than  because  I 
think  labor,  which  is  the  lot  of  the  largest  portion  of  mankind,  should  not  be 
imposed  as  a  punishment.  If  it  does  not  exceed  the  strength  of  the  prisoner, 
and  is  not  accompanied  by  arbitrary  rigors,  it  places  the  convict  on  the  same 
line  with  all  the  laborious  class  exempt  from  crime.  If  it  does  exceed  the 
strength  of  the  prisoner,  and  is  accompanied  by  arbitrary  rigors,  it  is  death,  in 
a  more  slow  and  more  painful  shape,  and  for  another  class  of  men  is  a  school 
of  tyranny.  I  am  conscious,  however,  that  this  question  can  be  viewed  in 
many  different  lights,  and  I  rejoice  that,  from  this  diversity  of  opinions,  it 
should  be  considered  in  all  its  points  of  view.” 
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as  well  as  to  the  moral  wants  of  the  convicts.  We  are  aware, 
that  the  system  of  prison  discipline  presents  the  greatest  diffi¬ 
culties,  and  is  worthy  in  every  thing  of  the  meditation  of  legis¬ 
lators  and  statesmen.  We  have,  then,  the  greatest  obligations 
to  Mr.  L.  for  having  consecrated  a  whole  book  of  his  penal  code 
(the  6th)  to  this  important  part  of  criminal  jurisprudence. 

The  English,  who  have  made  a  special  study  of  the  amelio¬ 
rations  which  can  be  introduced  in  prison  discipline,  have  in¬ 
vented  a  machine  called  the  Tread-Mill,  and  this  madiine  has 
been  tried  in  several  houses  of  correction,  and  especially  in  that 
at  Brixton,  in  Sussex  county.  The  tread-mill  is  intended  to 
grind  grain,  to  prepare  flour  ;  and  the  principal  mechanism  of 
this  mill  consists  in  a  wheel,  whose  circumference  is  surrounded 
with  paddles  large  enough  to  hold,  conveniently,  from  ten  to 
twenty  persons,  and  sometimes  even  a  greater  number,  whose 
weight,  the  moving  power  of  this  machine  being  applied  on 
the  circumference  of  the  wheel,  near  or  on  a  level  with  the  axle- 
tree,  produces  then  its  greatest  effect.  To  assure  the  advan¬ 
tages  of  this  mechanism,  a  wooden  frame  rises  on  an  inclined 
plane  above  the  wheel,  to  prevent  the  convict  from  passing  the 
assigned  level.  Above  this  frame  work  there  is  a  ballustrade, 
by  which  the  convicts  support  themselves,  in  order  to  keep  their 
position  while  the  wheel  turns.  By  the  means  of  steps,  made 
on  all  the  circumference  of  the  wheel,  the  convicts  ascend  on 
one  side  and  place  themselves,  in  sufficiency  of  numbers,  on  the 
machine,  which  then  begins  to  move.  The  labor  of  each  indi¬ 
vidual  consists  simply  in  ascending  an  indefinite  number  of 
steps,  and  the  combined  weight  of  the  convicts  has,  on  the 
wheel,  exactly  the  same  effect  which  is  produced  on  the  paddles 
of  a  mill  by  the  water  of  a  river. 

During  this  operation,  each  convict  gradually  advances  from 
the  side  by  which  he  has  ascended,  towards  the  other  extremity 
of  the  wheel ;  there  each  convict  goes  off  by  turns  to  rest,  just 
as  another  convict  ascends  from  the  other  side:  to  make  up  the 
prescribed  number,  so  that  the  motion  of  the  machine  is  not 
slackened.  Thus  it  is  easy  to  assign  the  time  of  rest  to  be 
granted  to  each  man.  It  is  only  necessary  to  make  a  calcula¬ 
tion  of  the  whole  number  of  convicts,  compared  to  the  number 
wTanted  for  the  labor.  Thus,  if  there  are  twenty-four  convicts, 
and  that  the  number  necessary  to  put  the  wheel  in  motion  be 
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twenty,  each  individual  will  have  an  hour  of  labor  and  twelve 
minutes  of  rest.  By  changing,  in  the  same  manner,  the  number 
of  men  placed  on  the  wheel,  and  the  quantity  of  labor  of  the 
interior  of  the  wheel,  so  as  to  increase  and  diminish,  at  will, 
the  speed  of  the  wheel,  the  labor  of  convicts  can  be  susceptible 
of  every  desirable  modification.  At  Brixton,  the  wheel,  having 
a  diameter  of  five  feet,  and  turning  twice  in  a  minute,  it  follows 
that  each  convict  is  supposed  to  go  over  a  space  of  2, 1 93  Eng¬ 
lish  feet  in  an  hour.  This  machine  has  a  great,  many  parti- 
zans  in  England,  but  it  meets  there,  also,  with  many  opposers. 

A  French  magistrate,  Mr.  de  Barbe  Marbois,  a  man  of  great 
virtue,  in  an  excellent  report  on  prisons,  does  not  hesitate  to 
class  himself  among  those  who  are  against  adding  this  punish¬ 
ment  to  the  rigor  of  sequestration.  We  also  enter,  without 
difficulty,  into  the  ideas  of  Mr.  Barbe  de  Marbois,  on  the  tread¬ 
mill,  and  even  the  motives  alleged  in  its  favor,  only  strengthen 
vis  in  our  opinion.  It  has  been  said,  that  not  only  was  it  calcu¬ 
lated  to  repress  the  crimes  which  lead  to  confinement,  but  that 
it  should,  further,  be  considered  as  a  preventive  punishment, 
because  it  exhausts  the  strength  of  those  who  undergo  it  to  such 
a  degree,  that,  when  restored  to  freedom,  they  are  no  more 
tempted  to  commit  actions  which  could  send  them  back  to  the 
tread-mill.  That  argument  which  consists  in  preventing,  by 
an  immediate  and  inevitable  punishment,  crimes  which  are 
only  eventual,  is  strange  indeed  !  And  what  moral  results  can 
be  derived  from  a  mechanical  labor  by  which  man  is  converted 
to  a  beast  of  burthen,  and  which  is  more  calculated  than  any 
other  exercise  to  destroy  his  intellectual  faculties  ?  That  man 
on  whom  you  will  have  imposed,  for  five  years,  the  obligation 
of  doing  nothing  but  go  over,  every  day,  for  seven  hours  and 
twenty  minutes,  a  space  of  13,333  feet,  not  horizontally,  but 
in  striving  to  ascend — when  restored  to  society,  will  he  be  able 
honestly  to  earn  his  livelihood  ?  We  must  repeat  here,  what 
cannot  be  too  often  said,  that  the  entire  want  of  education,  and 
the  almost  complete  state  of  abandonment  in  which  the  children 
of  the  lower  classes  are  left  from  their  earliest  years,  is  almost 
the  only  cause  of  their  bad  conduct,  and  of  the  crimes  which 
lead  them  to  prison.  The  most  proper  mode  of  taking  useful 
advantage  of  their  time  of  sequestration  is,  then,  to  use  this 
time  in  order  to  give  the  first  degree  of  instruction,  which  has 
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been  denied  till  then,  by  the  want  of  care,  or  the  poverty  of 
parents.  As  for  middle  aged  men  and  old  criminals,  what  hope 
can  we  conceive  from  the  exercise  of  the  tread-mill  ?  The 
prisons  will  throw  them  back  on  society,  after  the  expiration 
of  their  condemnation,  rendered  still  more  callous,  by  a  labor 
which  is  not  at  all  calculated  to  ameliorate  their  morals,  or  to 
reform  their  bad  habits.  Let  us  then  hope,  that  the  tread-mill  will 
never  be  introduced  in  our  prisons.  Imbued  with  the  idea  that 
the  total  want  of  education  is  one  of  the  principal  causes  of 
crimes,  committed  by  young  convicts,  Mr.  Livingston’s  plan 
is,  that  the  convicts  should  receive  in  the  prisons  that  instruc¬ 
tion,  which  may  lead  them  to  a  better  conduct.  Houses  of 
Refuge,  where  condemned  children  would  be  received,  are 
calculated  to  offer  these  advantages.  It  is  the  more  to  be 
wished,  that  the  Government  should  turn  its  benevolent  soli¬ 
citude  to  establishments  of  this  kind,  as  the  number  of  young 
prisoners  throughout  France  is  not  as  great  as  would  be  thought. 
An  official  return  of  the  population  of  prisons,  inserted  in  the 
Moniteur  of  the  25th  of  March.  1824,*  proves,  that  the  number 
of  convicts,  below  sixteen  years  of  age,  who  were  in  the  cen- 

*  This  return  is  very  curious.  It  shows  that  the  general  population  of 
prisons  and  galleys,  on  the  1st  of  January,  1823,  was  41,307.  This  number 
is  thus  divided,  in  relation  to  the  causes  of  sequestration : 

Detained  for  paternal  correction,  28. 

For  debts  to  private  individuals,  602. 

For  debts  to  the  State,  and  unpaid  fine,  225. 

Sick,  infirm,  insane,  little  children,  3,761. 

Accused,  who  have  not  yet  been  tried,  4,643. 

Condemned,  correctionally,  for  less  than  a  year,  2,469. 

Condemned  to  hard  labor,  until  transferred  to  the  galleys,  617. 

Convicts  of  every  kind,  348. 

Condemned,  correctionally,  in  the  prisons  of  the  departments,  283. 

Condemned  to  reclusion,  for  a  term  not  exceeding  one  year,  in  the  cen¬ 
tral  houses,  for  the  imprisonment  of  those  guilty  of  great  crimes,  8,063. 

Condemned  by  the  correctional  police,  9,169. 

Condemned,  for  a  term  less  than  sixteen  years,  691. 

Condemned  to  the  galleys,  10,408. 

The  total  number  being  41,307,  it  results  that  the  number  of  prisoners  and 
galley  slaves  is,  to  the  population  of  France,  as  one  is  to  778.  Mr.  de  Barbe 
Marbois  says,  in  the  report  we  have  already  cited,  that  he  thinks  the  pri¬ 
soners  less  numerous  now  than  formerly ;  were  it  only  on  account  of  the 
condemnations  for  offences  against  the  Gabelle,  which  annually  deprived  of 
fheir  freedom  1,150  individuals,  including  men,  women,  and  children. 
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tral  houses  of  detention,  on  the  1st  of  January,  1823,  w  as  only 
691  ;  583  of  which  were  boys,  and  108  girls.  It  would,  then, 
be  very  easy  to  establish,  in  three  different  parts  of  the  king¬ 
dom,  a  house  for  the  purpose  of  receiving  250  young  convicts, 
who  would  thus  be  rescued  from  the  dangerous  abode  of  pri¬ 
sons.  But  it  must  be  considered,  that  it  would  not  be  sufficient 
to  establish  houses  of  refuge  for  the  young  convicts,  if  the 
administration  suffered  them  to  remain  with  the  other  prisoners, 
during  the  time  which  elapses  between  their  arrest  and  their 
condemnation.  The  children  must  be  immediately  withdrawn  : 
for  imagination  cannot  conceive  all  the  danger  there  is  for 
them  to  remain,  even  for  twenty-four  hours,  with  the  depraved 
beings  who  generally  fill  the  prisons.  We  cannot,  then,  too 
much  praise  the  care  Mr.  Livingston  has  taken,  to  insert  in 
the  law  itself  the  obligation  of  carefully  separating  the  young 
prisoners  from  the  older  ones.  He  would  not  leave  to  the 
administration  alone  the  task  of  regulating  the  interior  disci¬ 
pline  of  the  prisons,  and  of  establishing  all  the  rules  which 
concern  it :  this  object  is  so  important,  that  the  legislative  body 
itself  provides  for  it,  by  laws  emanated  from  the  Supreme 
Power. 

We  sincerely  wish  that  the  project  of  a  code,  the  parts  of 
which,  that  have  already  been  submitted  to  the  General  Assembly 
of  Louisiana,  we  now  publish,  may  be  soon  entirely  completed. 
All  the  friends  of  humanity  must  await  with  impatience  the 
time  of  its  being  put  in  execution.  It  will  resolve  a  great 
problem,  that  of  knowing  if  the  most  severe  penalties — death, 
that  usurpation  of  the  power  of  God  ;  punishment  for  life, 
perhaps  still  more  dreadful ;  are  indispensable  to  the  continu¬ 
ance  of  society,  and  the  protection  of  the  rights  of  men  ;  or,  if 
this  new  experiment  of  a  system  merely  corrective,  will  show 
the  truth  of  the  opinions  of  those  theorists  who  call  for  mildness 
of  punishment,  but  who  insist  on  their  being  inevitable.” 


from  the  new  york  am  eric  ax. 

SAMPSON’S  DISCOURSE. 

The  ignorance  or  carelessness  of  the  moderns  on  the  subject 
of  legislation  will,  in  a  higher  state  of  civilization,  be  a  matter 
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no  less  of  surprise  than  animadversion.  Since  that  glorious 
epoch,  which  gave  the  impulse  to  the  regeneration  of  man, 
polite  literature,  the  sciences,  and  the  arts  of  life,  have  advanced 
with  amazing  rapidity;  the  science  of  government  has  been 
improved,  and  the  rights  of  man  enforced  and  inculcated.  But 
that  species  of  knowledge  which  is  immeasurably  the  most  im¬ 
portant,  has  been  rejected  and  superseded  by  musty  volumes, 
or  vulgar  traditions.  It  was  not  so  with  the  ancients.  Let  us 
boast  as  much  as  we  please  of  our  inventions,  they  could  boast 
of  what  contributes  much  more  directly  to  human  happiness. 
They  had  systems  of  jurisprudence;  and  of  systems  of  juris¬ 
prudence,  modern  Europe,  antecedently  to  the  French  revolu¬ 
tion,  was  entirely  destitute.  Codification  was  the  very  first 
step  towards  a  political  change.  Witness  Greece  and  Rome. 
The  great  reform  in  the  Spartan  government  was  accompanied 
with  a  code  of  laws  framed  by  Lycurgus.  The  Athenians  had 
scarcely  emerged  from  barbarism,  when  Draco  was  employed 
to  codify:  and  Solon,  after  the  lapse  of  a  few  years,  composed 
that  system,  which,  for  four  centuries,  continued  to  delight  and 
instruct  the  world.  The  Romans  could  be  scarcely  denominated 
a  nation,  when  Sextus  Papirius  made  his  compilation;  and, 
as  civilization  advanced,  the  twelve  tables  were  composed. 
When,  in  the  course  of  ages,  the  decrees,  the  Plebiscites,  the 
Praetorian  edicts,  the  Imperial  Constitutions,  and  the  Answers 
of  Lawyers,  became  so  numerous  and  so  confused,  they  were 
reduced  to  two  codes,  by  order  of  the  celebrated  Constantine. 
In  about  a  century  subsequently  to  this  work,  the  Theodosian 
Code  was  published,  and  another  century  had  scarcely  elapsed, 
when  Justinian  accomplished  his  mighty  undertaking. 

Thus  we  see  the  industry  and  genius  with  which  the  ancients 
generalized  and  substantiated  their  laws.  What  a  contrast  does 
our  legal  history  present!  We  see  the  sanctuary  of  justice  dis¬ 
honored  by  hideous  forms.  We  see  the  wisdom,  the  integrity 
of  her  officers  perplexed  by  an  unmeaning  adherence  to  rules 
and  precedents.  We  see  a  chaos  of  laws  when  we  ought  to  have 
a  system  of  jurisprudence;  and  we  see  millions  of  enlightened 
freemen  pertinaciously  preferring  confusion  to  order,  and  dark¬ 
ness  to  light. 

No  wonder,  then,  that  such  a  man  as  William  Sampson  could 
not,  in  a  dissertation  on  the  subject,  refrain  from  exposing  the 
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true  state  of  what  is  termed  the  common  law.  This,  as  we  ex¬ 
pected,  has  been  executed  in  a  clear  and  forcible  manner.  The 
tendency  of  the  discourse  is  to  prove  that,  whether  the  common 
law  is  derived  from  the  Britons,  Romans,  Saxons,  Scandina*- 
vians,  or  Normans,  it  is  ill  adapted  to  an  improved  state  of 
society.  Perhaps  the  views  of  the  eloquent  author  cannot  be 
better  developed  than  in  the  third  paragraph  of  the  work. 

In  animadverting  on  what  craft  has  applauded,  or  ignorance 
revered,  the  unsupported  reasoning  of  an  individual  is  seldom 
heard  with  impartiality.  To  obviate  this  difficulty,  Mr.  Samp¬ 
son  has  referred,  with  no  unsparing  hand,  to  those  historians 
whose  veneration  for  the  common  law,  and  whose  knowledge 
of  its  antiquities,  have  secured  them  the  love  and  admiration 
of  its  votaries.  We  venture  to  predict  that,  before  the  expira¬ 
tion  of  three  months  after  the  publication  of  this  discourse,  the 
call  for  a  system  of  laws  will  be  loud  and  general.  People 
will  ask  if  this  is  the  thing  which  has  been  consecrated  by  the 
wisdom  of  two  powerful  nations.  If  that  which  has  exercised 
so  great  an  authority  over  human  action,  is  nothing  but  a  tra¬ 
dition  of  silly  customs ;  and  whether,  being  emancipated  from 
the  dominion  of  king-craft,  and  priest-craft,  we  should  any 
longer  acknowledge  the  sway  of  lawyer-craft.  These  are  ques¬ 
tions  which  will  assuredly  arise  from  a  cool  and  candid  consi¬ 
deration  of  the  subject.  It  will,  we  fondly  hope,  be  indus¬ 
triously  proclaimed  and  inculcated,  that,  in  a  free  commonwealth, 
there  should  be  no  mystery,  and  in  a  government  of  laws  no 
disguise.  Otherwise  we  shall  discover,  perhaps  too  late,  that 
the  privilege  of  interpreting  complicated  and  obscure  laws,  is 
nearly  as  dangerous  as  making  new  ones. 

As  a  literary  performance,  this  is  a  work  of  no  ordinary 
merit.  Its  style  is  at  once  nervous  and  figurative ;  it  abounds 
with  corruscations  of  wit,  and  its  reasoning  is  animated  and 
logical.  In  short,  it  is  one  of  the  few  works  in  which  wit  is  as 
powerful  as  argument,  and  argument  as  entertaining  as  wit. 
There  is  more  good  matter  in  this  little  volume,  than  in  three 
of  the  ponderous  tomes  that  usually  issue  from  the  press. 

Mr.  Sampson  has  been  remarkable,  from  his  earliest  youth, 
for  his  exertion  and  suffering  in  the  sacred  cause  of  liberty  and 
civilization.  In  this  instance  he  certainly  has  not  disappointed 
his  friends,  or  tarnished  the  honor  of  his  career. 
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FROM  THE  NEW  YORK  AMERICAN. 

COMMON  LAW. 

[The  following  is  an  extract  from  a  letter  written  by  one  of  the  principal  compilers  of 
the  Napoleon  Code.  The  original  being  in  French,  this  translation  is  made  for  pub¬ 
lication.] 

«I  have  read  the  anniversary  discourse  (Sampson’s  anniver¬ 
sary  discourse  upon  the  Common  Law,  before  the  New  York 
Historical  Society,  published  by  Bliss  and  White,)  without 
once  laying  it  down,  and  with  a  facility  that  astonished  my¬ 
self.  If  it  has  had  such  attractions  for  one  who  hardly  knows 
the  language  ;  for  a  hermit  perusing  it  in  solitude  and  silence ; 
what  must  have  been  its  effect  when  delivered  in  the  midst  of  a 
numerous  audience,  capable  of  seizing  all  the  fine  and  delicate 
allusions  which  a  stranger  might  not  perceive  ?  I  am  now,  how¬ 
ever,  initiated.  I  can  now  understand  under  what  influence  the 
authors  referred  to,  have  blazoned  the  Common  Law.  And 
this  is  what  I  never  could  before  discover  from  all  the  laborious 
and  pedantic  works  which  have  passed  through  my  hands.  The 
style  of  the  author  is  admirable.  It  is  full  of  variety,  and  yet 
sustained  throughout.  The  transitions  from  the  grave  to  the 
gay,  from  the  humorous  to  the  severe,  are  easy  and  natural, 
and  free  from  every,  the  slighest  taint  of  affectation.  The  ridi¬ 
cule  is  judiciously  employed,  and  never  but  at  the  very  point 
when  it  is  essential  to  the  effect.  Truly  that  must  have  been  a 
strange  personage  that  Edward  Coke,  with  his  Brutus  and  his 
Trojan  ancestry,  and  his  Common  Law  written  by  Druids  in 
Greek  language.  Certainly  that  law  is  more  truly  portrayed 
by  the  history  traced  with  such  rapidity  and  energy  in  the  ora¬ 
tion  ;  which  shows  the  very  actions,  habits,  and  manners,  of 
those  barbarous  and  blood-thirsty  Solons,  who  have  been  so 
idly  extolled  as  lawgivers.  The  author  has,  in  treating  of  this 
history,  shown  himself  complete  master  of  his  subject,  and  ne¬ 
ver  overpowered  by  it';  still  full  and  abundant,  without  bombast 
or  pedantry.  To  judge  by  the  freshness  of  his  style,  one  would 
suppose  him  to  be  a  man  of  thirty  years  of  age,  and  of  an  un¬ 
broken  gaiety ;  but  from  the  train  of  his  reasoning  and  the  con¬ 
centrated  force  with  which  he  attacks  the  idol  and  its  adorers. 
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one  would  be  led  to  impute  to  him  a  severer  physiognomy  and 
sixty  years  at  least — were  it  not  that  your  judicial  constitutions 
seem  to  have  denied  to  your  jurists  at  that  age  strength  and 
solidity.  He  does  not  however  boast  like  the  Entellus  of  Virgil, 

Hie  victor  cestus  artemque  repono. 

He  modestly  and  gracefully  throws  down  the  gauntlet  for 
whom  it  may  please  to  take  it  up.  The  alarm  is  only  for 
those  who,  unaccustomed  to  think  for  themselves,  begin  by 
searching  for  what  others  have  thought,  and  who,  therefore, 
could  not  have  condemned  Cain,  for  want  of  a  precedent  for  his 
conviction. 

Still  we  should  not  be  surprised  at  this  superstitious  reverence 
for  old  laws  and  usages.  When  this  sentiment  is  not  exaggerat¬ 
ed,  it  is  a  kind  of  religion  :  for  the  antiquity  of  a  law,  like  that 
of  any  monument,  is  a  fair  presumption  of  its  strength  and  so¬ 
lidity,  and  in  favor  of  its  duration.  Men  can  hardly  reverence 
the  work  of  their  own  day,  and  not  even  that  of  their  own  hands, 
though  they  may,  like  Pigmalion,  be  attached  to  it  by  the  prin¬ 
ciple  of  self-love.  But  the  mysterious  illusion  of  an  ancient 
origin  commands  involuntary  respect. 

Major  a  longinquo  reverentia. 

I  admire  above  all,  the  63d  page,  and  when  all  that  passage, 
beginning  p.  60,  flowed  from  the  author’s  pen,  it  must,  I  think, 
have  emanated  from  the  heart  of  one  placed  in  the  centre  and 
bosom  of  his  family.” 


Extract  of  a  letter  from  Count  Real  to  Mr.  Sampson,  dated 
Cape  Vincent ,  2.7th  October ,  1824.^ 

“  I  see  by  the  newspapers,  that  your  pamphlet  continues  to  ex¬ 
cite  attention,  and  that  you  find  true  knights  and  able  Cham- 

*  To  those  who  may  not  know  this  individual,  so  distinguished  by  the  ex¬ 
tent  of  his  knowledge  and  the  powers  of  his  mind,  it  may  be  well  to  observe, 
that  he  is  one  of  those  Councillors  of  State,  charged  with  the  compilation  of 
the  French  Codes,  and  a  very  efficient  sharer  in  that  noble  work.  And  from 
the  following  notice  of  him  by  one  of  our  own  most  eminent  Judges,  it  will 
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pious  in  your  cause.  I  have  read  two  articles,  signed  Cooper, 
which  announce  a  person  of  superior  mind.  Courage ;  perse* 
vere  in  the  support  of  written  reason  against  precedents  and 
vague  traditions.  If  law  had  no  foundation  but  precedents, 
all  crimes  and  injuries  would  have  remained  unpunished  and 
unredressed  from  the  creation  till  this  day.  The  first  judgment 
must  have  been  guided  by  reason.  Has  reason  lost  its  power  ? 
Precedents  have  been  made  by  lawyers  as  articles  of  faith  by 
divines.  But  w  hatever  respect  I  may  entertain  for  religion,  I 
have  not  the  same  reverence  for  the  decisions  of  Judges.  I  do 
not  believe  that  the  march  of  the  human  mind  is  retrograde ;  I, 
therefore,  still  hold  fast  to  principle  and  reason.  I  will  not  dis¬ 
pute  the  question  of  the  infallibility  of  the  Pope,  but  precedents 
of  law,  I  am  sure,  are  not  infallible. 

Do  as  we  did,  but  do  it  better,  profiting  by  our  mistakes.  Let 
four  or  five  good  heads  be  united  in  a  commission,  to  frame  in 
silence  the  project  of  a  code.  It  is  not  so  difficult  a  task.  It  is 
only  to  consult  together,  and  to  select.  Do  with  your  best  au¬ 
thors  as  we  did  with  ours,  and  principally  with  Pothier’s  treatise 
on  Obligations,  which  we  simply  converted  into  articles  of  our 
code.  This  project  once  formed,  submit  it  disputationibus  eorum , 
and  you  come  to  a  result.  As  long  as  nothing  is  written,  nothing 
will  be  done ;  but  you  will  gain  something  the  moment  that 
you  have  a  written  text  for  the  groundwork  of  your  discussions, 
how7  imperfect  soever  it  may  be  at  first.  Our  code  was  far  from 
being  adopted,  as  it  was  originally  proposed  in  the  entire.  I 
doubt  whether  one  hundred  articles  were  preserved  in  the  form 
in  which  they  were  presented.  It  will  require  ardent  hearts, 
and  cool  heads,  and  resolved  industry,  for  such  a  work.  With 
these,  I  think,  you  will  not  fail  of  complete  success.” 


appear  how  he  is  appreciated  as  a  lawyer.  Chancellor  Kent,  in  delivering  his 
opinion  in  Decouche  vs.  Lovetus,3  Johns.  Ch.  Rep.  215,  thus  speaks  of  him; 
“  Nor  will  it  be  improper  t  mention  here,  that  an  opinion  of  Count  Real  or 
this  very  marriage  c  -ntract,  has,  by  the  arrangement  of  counsel,  been  submit¬ 
ted  to  my  inspection ;  and  his  able  exposition  of  the  French  law,  I  have  found 
supported  by  the  authorities  referred  to,  and  it  has  much  increased  my  con' 
fidence  in  the  conclusion  which  has  been  drawn,” 
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[The  subjoined  Poem,  which  was  found,  as  the  Compiler  has  been  informed,  by  Mr. 
Anlhon,  between  the  leaves  of  an  old  law  folio  on  Conveyancing,  belonging  to  the 
imported  library  of  Mr.  Sampson,  has  excited  much  curiosity.  From  the  antique 
character  of  the  manuscript  notes  in  the  margin,  and  the  names  of  former  owners 
of  the  volume,  it  has  been  referred  by  judicious  critics  to  those  earlier  times,  when 
it  was  the  practice  ,of  the  learned  and  of  the  diligent  student  to  memorize,  in 
rhymes  or  verses,  the  principles  and  precepts  of  their  science  ;  a  custom  that  is  too 
much  disused.  Whatever  mystery  may  hang  upon  its  origin,  it  has  been  recom¬ 
mended  by  the  most  learned  of  the  bar  to  their  pupils,  as  a  clear  and  perfect 
exposition  of  the  doctrine  of  English  Conveyances  at  Common  Lawr  and  by  the  Statute 
of  Uses  ;  and  the  Compiler  has  inserted  it  at  the  desire,  and  on  the  recommendation 
of  professional  gentlemen,  upon  whose  judgment  he  relies  entirely.  Some  incre¬ 
dulous  persons  deny  the  high  antiquity  of  this  poem,  and  affect  to  recognize  in  it 
the  hand  of  Mr.  Sampson  himself.  It  is  taken  from. the  United  States  Law  Journal, 
a  work  of  promise,  but  w  hich  was,  it  is  said,  discontinued  on  the  death  of  Colonel 
Haines.}  Published. 


A  POEM 

ton  Conveyances  at  Common  Law ,  and  by  the  Statute  of  Uses. 

Our  simple  Saxon  forefathers,  they  never  felt  the  want 
Of  other  conveyance,  than  a  feoffment  or  a  grant: 

The  feoffer  and  feoffee  then  fairly  took  their  stand. 

At  some  spot  either  on,  or  contiguous  to  the  land  : 

No  charter  then  they  needed  ;  or  if  they  did  make  one, 

It  was  but  a  memorial,  of  an  act  already  done ; 

And  feoffment  meaning  nothing  but  the  granting  of  the  fee, 

John  would  say  unto  Tom;  “  Tom,  I  give  this  land  unto  thee.” 

But  as  Tom,  for  his  heirs,  through  fear  might  quake  or  shiver, 

John  might  give  the  land  to  Tom  and  to  his  heirs  for  ever. 

But  at  the  Norman  conquest,  or  after  that  awhile. 

These  charters  were  drawn  up  in  an  uniform  style; 

The  usual  terms  whereof,  were  concessi  et  clonavi , 

Though  they  afterwards  adopted  the  term  of  feoffavi 
The  feoffer  had  the  service,  and  the  homage  of  feoffee  ; 

But  by  quia  emptores,  the  chief  lord  of  the  fee 
In  Bockland,  and  all  other  land,  that  to  the  kindred  went; 

In  the  charters  was  express’d  both  heirs  and  wife’s  consent ; 

And  the  feoffer  to  the  feoffee  both  warranted  and  swore, 

That  if  evicted  from  the  land,  he  would  give  him  as  much  more. 

Sometimes,  indeed,  these  feoffments,  they  were  made  upon  condition 
To  the  heirs  of  the  body,  or  on  such-like  disposition  •» 
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The  King1,  by  his  writ,  was  then  used  some  one  to  name. 

To  give  livery  for  him :  the  great  lords  soon  did  the  same. 

And  thus  powers  of  attorney  then  first  came  into  use, 

Nor  were  then,  no  more  than  now,  considered  an  abuse. 

Of  incorporeal  hereditaments,  the  cession 

Was  said  to  lie  in  grant,  as  they  could  not  give  possession: 

The  difference  between  them,  is  apparent  at  first  sight; 

In  one,  they  gave  possession ;  in  the  other,  granted  right. 

Next  uses  were  invented,  when  the  land  was  giv’n  in  trust, 

That  the  feoffee  or  the  grantee  would  do  whate’er  was  just; 

But  formerly,  if  they  proved  false,  there  could  be  no  redress, 

Till  subpoenas  out  of  chancery  did  bring  them  to  confess; 

And,  by  purging  of  their  consciences,  made  them  execute  the  trust, 
Account,  dispose,  convey,  defend,  or  whatever  else  was  just. 

Such  use  was  not  annexed  to,  nor  issuing  from  the  land, 

But  collateral  to  possession,  if  I  rigntly  understand. 

The  feoffee  to  the  use,  was  the  owner,  it  was  said. 

With  respect  to  all  but  him,*  to  whose  use  the  grant  was  made. 

Abators  and  intruders,  or  discontinuees, 

And  all  who  claim’d  a  title  paramount  to  the  feoffees, 

Were  subject  but  to  rents,  or  conditions,  at  the  most; 

For  the  one  came  in  the  per ;  all  the  others  in  the  post. 

By  the  statute  of  uses,  its  framers  did  intend 
To  all  such  secret  trusts  at  once  to  put  an  end ; 

And  where  the  use  was  vested  in  possession  or  in  right, 

Ttie  estate  of  the  feoffees  then  vanished  out  of  sight; 

And  the  very  self  same  act,  that  did  the  use  create, 

Put  the  ce-tui  que-use  in  possession  of  th’  estate  : 

But  for  contingent  uses,  a  doubt  there  still  remained, 

By  what  seisin  such  contingent  uses  were  to  be  maintain’d  : 

As,  to  4  for  life,  his  sons  in  tail  and  then  to  B  in  fee, 

Pray  where  might  now  that  seisin  be  that  would  serve  those  uses  three  ? 
Was  the  use  then  fully  executed  at  once,  in  B  and  , 

And  nothing  of  that  seisin  left,  that  wras  in  the  first  feoffee? 

Or  was  this  use  contingent,  in  esse  when  it  came, 

Referred  to  the  first  livery,  and  served  out  of  the  same; 

Or  the  remainder  vested,  as  others  did  suppose, 

In  the  first  feoffee,  to  serve  these  springing  uses  as  they  rose  ? 

For  if  the  feoffee’s  seisin  be  divested  once,  and  gone, 

Who  is  seised  then  to  th’  use  of  A’s  son,  should  he  have  one? 

For  supposing  that  A  took  for  life,  and  B  was  seised  in  fee, 

What  intermediate  seisin  for  the  son’s  use  could  there  be  ? 

Since  the  fi  offer  to  the  feoffee  gave  nothing  of  the  kind. 

It  puzzled  wiser  heads  than  mine,  such  seisin  for  to  find  : 

At  length  the  sages  of  the  law, — after  much  learned  doubt, 

The  problem  solved,  the  knot  dissolved,  and  brought  it  thus  about ; 
They  found  that  all  perplexity  and  trouble  might  be  ended, 

By  holding  the  use  executed,  just  as  it  was  intended : 
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A  possible  possession  then  they  left  in  the  feoffee, 

That  might  be  executed,  on  the  contingency ; 

They  held,  the  feoffee  still  possess’d,  as  at  the  common  law, 
And  left  the  statute  the  possession,  to  the  use  to  iraw. 

On  what  are  termed  springing  uses,  let  us  now  remark  ; 

A  subject  that,  without  some  explantion,  might  seem  dark. 

No  man  a  fee  upon  a  fee,  at  common  law,  could  limit. 

E’en  tho’  the  same  were  a  base  fee,  with  a  condition  in  it; 

Nor  could  a  freehold  ever  shift  or  change  from  man  to  man. 

Till,  through  the  means  of  uses,  this  practice  first  began  ; 

And  by  uses  at  the  common  law,  sometimes  the  thing  was  doae 
By  these  a  fee,  another  fee,  was  limited  upon  : 

But  no  estate,  by  way  of  use,  at  that  time,  could  have  stood 
By  livery,  at  common  law  ;  that  would  not  have  been  good. 
Now  the  statute  of  uses  brought  about  an  alteration ; 

Which  caused  the  learned  judges  much  of  doubt  and  hesitation 
For  if  that  a  fee  simple  a  man  does  once  create. 

There  is  no  way  by  which  to  bar  the  secondary  estate, 

Which  would  tend  to  the  evil  of  perpetuity  ; 

The  which  for  to  avoid,  they  did  at  length  a^ree 
To  admit  such  limitations  to  a  definite  extent ; 

As,  where  the  contingency,  or  casual  event, 

Must  fall  within  a  present  life,  and  one  and  twenty  years, 

As  plainly  by  the  instance  next  following  appears. 

To  A  in  fee ;  but  in  case  B  (then  living)  should  be  gone, 
Without.children,  or  with  none  that  should  live  till  twenty-one 
Then  to  C  in  fee  or  in  fee-tail — is  a  good  limitation. 

Since  one  life  and  one  and  twenty  years  must  be  its  termination 
And  where  the  first  estate  was  but  for  life,  or  say  in  tail, 

Such  second  limitation  then  at  all  times  did  prevail ; 

As  the  first  taker,  by  his  deed,,  recovery,  or  fine. 

Destroying  of  the  first  estate,  could  the  second  undermine. 

And  it  may  not  be  time  lost,  in  a  few  words  to  state 
The  mode  by  which  conveyances  to  uses  operate. 

When  he  to  whom  the  use  is  given  takes  also  the  possession, 

He  takes  the  whole  at  common  law,  by  reason  of  accession. 

The  statute  executes  no  use  to  one  and  /us  oivn  heirs, 

For  he  takes  such  use  by  common  law,  in  fee,  as  it  appears 
And  if  A  a  fine  he  levy,  or  if  he  a  feoffment  makes 
To  the  use  of  B,  and  of  B’s  heirs;  by  the  common  law,  B  takes. 
That  uses  must  be  raised,  either  by  transmutation 
Of  possession,  or  without  it,  is  past  all  disputation. 

In  case  of  covenants  to  stand  seised,  or  of  bargains  and  sales 
The  seisin  of  the  covenantors,  or  bargainor,  avails ; 

But  in  a  feoffment,  or  a  fine,  or  a  recovery, 

’Tis  that  of  the  recoverer,  feoffee,  or  connusee. 

A  lease  and  release  may  be  said  to  stand,  as  ’twere,  betw  xt, 
And  to  have  what  might  be  call’d  an  operation  mixed 
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The  lease  is  as  a  statutory  bargain,  and  a  sale  ; 

The  release,  by  enlargement,  is  held  for  to  avail. 

In  a  covenant  to  stand  seized,  for  wife,  for  child,  or  kin. 

Affection  and  love  is  the  ground  of  such  seizin. 

The  words  covenant  or  bargain  do  not  make  the  alteration ; 

But  whether  love  or  money  be  the  true  consideration 
In  the  one,  as  in  the  other,  the  seisin  still  does  vest, 

Till  in  ce  tui.qui  use ,  or  bargainee ,  by  the  statute  it  does  vest. 

Where  the  use  is  to  the  recoverer,  feoffee,  or  connusee; 

The  common  law  itself  gives  possession  to  all  three ; 

And  where  the  use  is  to  one’s  self,  *tis  as  binding  and  as  fast 
As  if  the  statute  aforesaid  had  never  yet  been  pass’d. 

It  is  only  when  the  use  to  a  third  has  been  conveyed, 

That  the  statute  of  uses  is  ever  call’d  in  aid. 

As  to  lease  and  release,  it  is  fitting  to  be  shown 

How  this  method  of  conveyance  into  practice  full  has  grown. 

Lands  were  formerly  transferable  by  livery  alone, 

And  where  there  was  a  termor,  as  this  could  not  be  done : 

The  reversion  then  it  was  in  all  due  form  granted  ; 

Then  the  tenant  he  attorn’d,  and  nothing  more  was  wanted ; 

And  it  was  but  advancing  of  one  single  step  the  more, 

To  make  a  lease  for  years,  where  there  had  been  none  before ; 

And  the  tenant  might  surrender,  or  the  grantor  might  release. 

And  the  one  or  other,  ever  after  hold  the  fee  in  peace. 

Thus  the  fee  was  transferr’d  by  the  making  of  a  deed  ; 

And  of  livery  of  seisin  there  was  no  longer  need. 

But  the  entry  of  the  lessee  was  necessary  still. 

Till  the  statute  of  uses  came,  that  object  to  fulfil. 

They  made  their  lease  a  bargain  and  sale,  and  then  they  quickly  saw. 
That,  as  an  entry,  ’twould  avail,  as  when  made  at  common  law; 

And  the  release  of  the  fee  simple,  to  the  bargainee, 

Was  quite  enough,  at  common  law,  to  vest  in  him  the  fee  : 

But  if  another  is  to  have  the  use  in  this  reversion, 

The  statute  must  come  in  again,  and  transfer  the  possession. 

What  if  the  grantor  of  this  term  should  be  a  corporation  ? 

Some  think  the  whole  conveyance  would  fail  of  operation  ; 

And,  as  *tis  said,  a  corporation  can’t  be  seis’d  to  use, 

The  bargain  and  sale  of  such  a  term,  could  no  effect  produce ; 

And  as,  in  every  doubtful  thing,  it  is  not  wise  to  venture. 

In  such  case  let  a  lease  be  made,  and  let  the  lessee  enter ; 

And  as,  in  case  of  an  exchange,  where  either  party  died 
Before  the  entry  it  was  made,  the  whole  would  have  been  void. 

If  there  be  lease  and  entry,  you  need  not  be  afraid  t 
*Tis  but  whistling  for  the  statute,  and  it’s  done  as  soon  said. 

And  now  let  the  excambours  die  as  quickly  as  they  choose. 

Their  heirs  are  bound  to  make  all  good,  and  neither  can  refuse 

Of  powers  from  the  statute,  now  deriving  their  effect. 

Some  principles  and  leading  maxims  let  us  here  select ; 
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And  note,  that  one  deed  is  required,  the  power  to  create, 

And  one,  the  power  to  execute  and  transfer  the  estate. 

These  powers  are  often  given  with  some  certain  limitation  ; 

In  default  of  an  appointment,  then  to  have  their  operation. 
Sometimes  the  uses  are  declared,  with  power  to  postpone, 

Defeat,  abridge,  alter,  enlarge  ;  all  which  may  well  be  done; 

Or  to  sell,  to  charge,  to  jointure,  to  mortgage,  or  to  lease, 

Or  fully  to  revoke,  and  cause  the  prior  use  to  cease. 

And  whensoe’er  the  uses  spring,  the  which  these  powers  create, 
That  moment  do  they  draw  to  them  the  feoffers.  whole  estate. 

I  will  not  say,  these  powers  convey  th*  estate  or  the  possession ; 
But  that  the  use  they  limit,  if  I  may  choose  th*  expression  : 

As,  where  A,  by  such  power,  makes  appointment  unto  B 
And  unto  B’s  heirs,  to  the  use  of  C  and  th’  heirs  of  C  ; 

The  use  then  executed  is  in  B  and  th*  heirs  of  B ; 

And  that  which  C  takes,  is  but  an  equitable  fee. 

So,  where  a  marriage  settlement  gives  feoffee  power  to  sell, 
Exchange,  convey,  or  such  like  acts,  too  tedious  here  to  tell, 

Use  whatsoever  words  you  may,  they  only  can  conduce 
To  give  vendee  a  legal  estate ,  by  limiting  the  use. 

If  such  feoffee  lease  and  release,  to  A,  to  th’  use  of  B, 

Then  A  will  take  a  legal,  B  an  equitable  fee. 

To  what  time,  it  may  now  be  asked,  doth  a  will  or  deed  relate, 
Which  executes  a  given  power,  as  vesting  the  estate  ; 

Shall  it  be  taken  from  the  hour  of  the  appointment  made. 

Or  the  creation  of  the  power,  as  has  by  some  been  said? 

When  the  appointment  once  is  made,  he  is  in  from  that  hour, 
Tho’  he  be  in  under  the  deed  that  did  create  the  power. 

By  an  executory  power,  you  may  limit  an  estate, 

Which  you  could  not  do  by  the  deed,  that  did  the  power  create  : 

And  an  estate  for  life  with  remainder  be  convey’d 

To  a  person  not  in  esse  when  the  former  deed  was  made. 

It  remains,  that  now  with  diligence  we  do  employ  our  mind, 
The  uses  which  the  statute  doth  execute,  to  find. 

Lands  were  not  all  in  ancient  times  devisable  ;  but  still. 

When  once  to  use  enfeoffed,  the  use  was  subject  to  the  will; 
And  when  use  and  possession  by  the  statute  became  one, 

The  power  of  devising  seem’d  from  thenceforth  to  be  gone, 

Till  the  statute  of  wills  gave  the  power  to  will  away 
Two-thirds  of  what,  in  chivalry,  all,  that  in  socage  lay ; 

And  when  tenure  by  knight-service  into  socage  tenure  chang’d, 
All  lands,  excepting  copyholds,  within  that  order  rang’d  : 

But  of  uses  then  the  statute  did  not  of  course  extend 
To  that  of  wills;  for  why  ?  It  had  not  then  been  fram’d. 

And  the  words  seised  to  usest  unless  I  greatly  err. 

To  such  lands  as  were  devisable  by  custom,  must  refer ; 
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Or  of  uses  at  the  common  law,  they  may  be  understood, 

The  devise  whereof  at  common  law  had  always  been  held  good. 
But  as  wills  are  now  expounded  according  to  the  intent. 

To  pursue  this  matter  further,  might  now  seem  time  mis-spent. 
As  to  copyholds,  the  statute  did  no  such  power  afford, 

As  would  introduce  a  tenant,  but  by  good  will  of  the  lord. 
Touching  leases  for  a  term  of  3rears,  there  is  little  to  be  said, 
After  all  the  observations  that  have  been  already  made. 

Tho’  such  estates  to  uses  may  most  freely  be  assign’d, 

Yet  the  statute  does  not  execute  the  use,  as  you  will  find. 

And  if  A  do  grant  his  term  to  B,  unto  the  use  of  C, 

B’s  estate  is  then  at  law,  and  then  is  C’s  in  equity  : 

But  if  a  feoffment  it  were  made  by  A,  then  seised  in  fee, 

To  the  use  of  B  for  years,  as  it  very  well  might  be, 

Then  I  take  it  to  be  clearly  now  a  matter  past  dispute, 

That  the  statute  it  these  uses  to  B  would  execute  : 

The  difference  would  then  amount  to  this,  and  to  no  more  ; 
Had  the  term  been  in  existence,  or  had  it  not,  before  ? 

For  if  not,  it  is  the  seisin  of  the  feoffee  in  fee. 

Out  of  which  the  use  is  to  be  served,  as  it  full  well  may  be  ; 

And  a  bargain  and  a  sale,  to  such  use,  would  be  the  same ; 

The  difference,  if  any,  being  only  in  the  name. 

Thus  far,  and  no  fur  her,  alienation  is  restrain’d; 

And  wisely  thus,  and  prudently,  the  law  it  has  ordain’d. 

That  every  man  may  freely  now  dispose  of'his  own  land, 

So  far  as  with  the  public  good  and  liberty  may  stand. 

I 

N.  B.  ‘  I  do  not  poetize,  but  rhyme.” 
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Letter  of  Mr.  Sampson  to  the  Publisher. 

Dear  Sir  :  You  are  free  to  make  what  use  you  think  fit  of 
the  letters  which  I  have,  at  your  request,  communicated  to 
you.  I  have  nothing  more  worth  sending  you,  unless  you 
should  have  room  for  the  two  enclosed  extracts,  which  go  to 
show  that  flie  idea  of  an  entire  revision  of  the  Common  Law  is 
not  a  modern  conceit,  but  that  it  was  a  favorite  object  of  the 
greatest  sovereigns  and  the  greatest  lawyers  of  England,  in  all 
times.  Not  to  speak  of  the  codes  of  Alfred,  and  the  other 
Saxon  Princes,  of  St.  Edward,  nor  of  the  English  Justinian 
Ed.  I.  You  have  here  :  1st.  The  words  of  tlic  great  Lord  Ve- 
rulam  in  his  Preface  Dedicatory  to  Queen  Elizabeth,  prefixed 
to  his  Elements  of  the  Common  Law,  commending  her  inten¬ 
tions  to  make  such  reform  :  2d.  The  views  of  the  “  great  and 
good”  Sir  Matthew  Hale,  in  the  Preface  to  Rollers  Abridg¬ 
ment,  which  we  find,  from  the  Preface  to  3  Mod.  R.  was  from 
his  hand  : 

“But  I  am  an  unworthy  witnesse  to  your  Maiestie  of  an  -hi  eh- 

'  o  O 

er  intention  and  project,  both  by  that  which  was  published  by 
your  Chancellor  in  full  Parliament  from  your  royall  mouth,  in 
the  fi\  e  and  thirtieth  of  your  happy  reigne;  and  much  more  by 
that  which  I  have  beene  since  vouchsafed  to  understand  from 
your  Majesty,  imparting  a  purpose  for  these  many  years  in¬ 
fused  into  your  Majesties  breast,  to  enter  into  a  generall 
amendment  of  the  states  of  your  lawes,  and  to  reduce  them  to 
more  brevity  and  certainty,  that  the  great  hollownesse  and  un- 
safety  in  assurances  of  lands  and  goods  may  be  strengthened, 
the  swarving  penalties  that  lye  upon  many  subjects  removed, 
the  execution  of  many  profitable  lawes  revived,  the  Judge  bet¬ 
ter  directed  in  his  sentence,  the  Counselier  better  warranted  in 
his  Counsaile,  the  Student  eased  in  his  reading,  the  contentious 
Suitor  that  seeketh  hut  vexation  disarmed,  and  the  honest  Sui¬ 
tor  thatseeketh  but  to  obtaine  his  right  relieved;  which  purpose 
and  intention,  as  it  did  strike  mee  with  great  admiration  when 
I  heard  it,  so  it  might  be  acknowledged  to  be  one  of  the  most 
chosen  workes.  and  of  the  highest  merit  and  beneficence  to¬ 
wards  the  subject,  that  everentred  into  the  mind  of  any  King; 
greater  than  wee  can  imagine,  because  the  imperfections  and 
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dangers  of  the  laws  are  covered  under  the  clemency  and  excel- 
lent  temper  of  your  Majesties  government.  And  though  there 
be  rare  presidents  of  it  in  government,  as  it  commeth  to  passe 
in  things  so  excellent,  there  being  no  president  full  in  view  but 
of  Justinian,  yet  I  must  say  as  Cicero  said  to  Csesar,  Nihil 
vulgatum  te  dignum  videri  potest ;  and  as  it  is  no  doubt  a  pre¬ 
cious  seed  sowne  in  your  Majesties  heart  by  the  hand  of  Gods 
divine  Majesty,  so  I  hope  in  the  maturity  of  your'  Majesties 
owne  time  it  will  come  up  and  beare  fruit.” 

“  The  ancient  Romans,  who  gloried  no  less  in  their  laws 
than  their  military  discipline,  found  this  to  he  true,  namely, 
that,  in  tract  of  time,  some  of  their  laws  grew  contradictory, 
some  obsolete,  some  impracticable,  some  obscure,  and  the 
whole  of  them  two  voluminous ;  so  that,  in  Justinian’s  time, 
there  were  an  incredible  number  of  versicles  and  volumes  of 
their  laws  :  whereupon  that  excellent  prince,  by  the  advice  of 
a  great  council  or  college  of  learned  men,  (as  once  our  Eng¬ 
lish  Justinian ,  King  Edward  the  First,  did  by  the  laws  of 
Wales,)  reduced  them  to  a  better  compendium,  which  makes 
lip  now  the  body  of  the  civil  laws.  And  truly,  considering  to 
how  great  a  bulk  the  volumes  and  hooks  of  the  common  law 
have,  in  progress  of  time,  arisen  ;  how  many  printed  resolu¬ 
tions  of  the  same  cases  or  points ;  how  many  disagreeing 
reports  there  are,  touching  the  same  matters  ;  how  many  con¬ 
tradictory  opinions,  that  would  be  explained  or  settled  ;  how 
many  titles  are  disused  ;  it  were  to  be  wished  that  some  com¬ 
plete  corpus  juris  communis  were  extracted  out  of  the  many 
books  of  our  English  laws,  for  the  public  use,  and  for  the  con¬ 
tracting  of  the  laws  into  a  narrower  compass  and  method,  at 
least  for  ordinary  study.  But  this  is  a  work  of  time,  and  re¬ 
quires  many  industrious  and  judicious  hands  and  heads  to  assist 
in  it.” — Pref,  Rolle’s  Mr. 

I  shall  only  observe,  what  the  profession  and  the  public  well 
know,  that  the  evil  and  abuse  has  not  decreased  since  the  days 
of  Bacon  and  Hale.  In  looking  over  your  collection,  I  find 
more  commendation  of  myself  than  I  have  strength  to  stagger 
under.  I  thank  you  for  w  hat  you  have  done,  but  beg  of  you  to  put 
no  more  upon  me ;  for  the  last  feather,  you  know,  may  break 
the  horse’s  hack.  With  many  good  wishes  for  the  success  of 
your  book,  and  that  it  may  produce  all  the  good  for  which  it  ifr 
intended,  I  remain,  sir,  yours,  respectfully, 

WILLIAM  SAMPSON. 
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[The  following1  letter  was  received  after  this  collection  was  completed  and 
ready  for  publication :  but  the  opinion  of  the  venerable.and  universally 
respected  writer,  the  friend  of  his  country  in  the  days  of  her  perilous  and 
glorious  struggle — the  author  of  McFingal — was  too  precious  to  be  omitted ; 
and  the  Publisher  has  thankfully  accepted  of  it,  and  gladly  seized  the 
occasion  of  giving  it  publicity.] 

Hartford,  January  24th,  1824. 

Dear  Sir:  I  thank  you  for  M-r.  Sampson’s  Discourse  be¬ 
fore  your  Historical  Society,  on  the  origin  and  nature  of  the 
Common  Law.  The  pleasure  I  have  received  in  its  perusal, 
arises  not  only  from  his  learned  historical  researches,  and  the 
rapid  flow  of  his  forensic  eloquence,  hut  from  the  independent 
spirit  with  which  he  attacks  the  popular  prejudices  of  our  coun¬ 
try  on  the  subject ;  and  exposes  and  refutes  the  pompous  pane¬ 
gyrics  of  British  writers,  from  Fortesque  to  Blackstone,  and 
their  fable  of  its  systematic  perfection,  and  “  pristine  vigor,” 
in  the  time  of  their  Saxon  ancestors.  He  lias  proved  that  we 
may  look  in  vain  among  the  rude  monuments  of  ancient  juris¬ 
prudence  for  the  system  of  English  common  law.  Notwith¬ 
standing  its  boasting  claims  to  antiquity,  if  we  except  the 
remains  of  feudal  principles  relating  chiefly  to  the  tenure  of 
land,  almost  the  whole  system  is  of  novel  growth,  and  has  been 
introduced  in  the  course  of  the  two  last  centuries.  The  his¬ 
tory  of  the  early  laws  of  Britons,  Saxons,  Danes,  and  Normans, 
is  chiefly  valuable,  as  it  serves  to  account  for  the  intricate  and 
circuitous  modes  of  conveyance,  complicated  forms  of  judicial 
process,  and  numberless  legal  fictions,  which  modern  courts 
have  invented  to  evade  the  force  of  feudal  rules  framed  in  those 
ages  of  barbarism  and  vassalage. 

The  common  laws  of  England,  as  now  settled  and  establish¬ 
ed,  is,  indeed,  a  noble  system,  but  peculiarly  adapted  to  the 
constitution,  government,  and  policy  of  that  nation,  and  subject 
to  alterations,  with  every  change  in  their  circumstances.  Al¬ 
though  we  have  wisely  adopted  its  general  rules  and  principles, 
so  far  as  they  are  suited  to  the  form  of  our  Government  and 
state  of  our  country,  it  must  he  remembered  that  it  is  the  law 
of  a  limited  monarchy,  and  often  in  direct  variance  from  the 
principles  of  a  pure  republic.  Since  the  establishment  of 
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our  Independence,  nothing  can  be  more  servile— nothing 
more  absurd — than  to  consider  the  decisions  of  the  Judges  in 
Westminster  Hall,  as  precedents  binding  in  our  courts,  or 
entitled  to  any  authority  but  what  is  due  to  the  accuracy  of  their 
investigations,  and  the  force  of  their  reasoning.  We  ought  to 
abolish  all  those  intricate  forms  and  fictions,  which  we  were 
obliged  to  adopt  when  under  the  dominion  of  Great  Britain ; 
to  throw  aside  the  mass  of  useless  rubbish  with  which  we  are 
encumbered  ;  to  simplify  our  forms  of  contract,  conveyances, 
and  judicial  proceedings ;  to  reduce  our  laws  to  plain,  fixed, 

i 

and  general  principles,  and  enable  our  courts  to  do  everything 
by  direct  process,  which  they  can  now  effect  only  by  circuitous 
modes,  and  through  the  medium  of  artificial  fiction — always 
unnecessary,  and  often  absurd  and  ridiculous. 

It  were  easy  to  demonstrate  the  truth  and  propriety  of  these 
remarks,  by  entering  into  a  history  of  the  changes  and  altera¬ 
tions  of  the  common  law,  and  showing  the  several  periods  at 
which  many  of  its  most  important  branches  were  originated 
and  introduced. 

Mr.  Sampson  informs  us,  that  it  was  “  his  intention,  had  time 
permitted,  to  have  pointed  out  some  of  the  most  curious  and  inte¬ 
resting  subjects  connected  w  ith  the  history  of  our  law ;  and  that 
this  Discourse  is  but  a  short  prelude  to  challenge  into  the  field 
of  exertion  the  talent  and  genius  of  our  country.”  He  has  shown 
the  way  in  which  we  should  proceed  to  simplify  and  reform  the 
code  of  our  jurisprudence,  and  the  practice  of  our  courts.  We 
hope  he  will  complete  the  plan  he  has  sketched  out,  and  are  of 
opinion  that  by  such  a  work  he  may  render  an  essential  service 
to  his  country. 

Yours,  respectfully, 

JONA.  TRUMBULL. 

Mr.  E.  White. 
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